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E are met to commemorate an event, notable alike in the 
history of this University and of our profession. For the 
first time it has been given to an American university to establish 
a unit completely organized and equipped for the training of 
lawyers, for research in legal science, and for the intimate asso- 
ciation at a common meeting place of students and teachers of 
law with the members of the Bench and Bar. By that magic 
which only the modern world has known, in a brief interval of 
time all the physical equipment which skill and ingenuity could 
devise to aid those engaged in the common enterprise of advancing 
the science of the law has here been assembled, clothed in archi- : 
tectural forms of enduring beauty, and richly endowed to insure q 
its service in perpetuity. All this has come about through the far- 
seeing generosity of a graduate of this University. To him it was 
given to see a vision, as he in his own words has described it, of 
the legal profession of the nation, profoundly influenced by its | 4 
law schools, taking its proper place in the development of Ameri- 
can institutions. What we here see and dedicate to this useful i 
service is the tangible evidence of his faith in that vision. q 
We meet at a time when, as never before in the history of the 
country, our most cherished ideals and traditions are being sub- 4 
jected to searching criticism. The towering edifice of business i 
and industry, which had become the dominating feature of the 
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American social structure, has been shaken to its foundations by 
forces, the full significance of which we still can see but dimly. 
What had seemed the impregnable fortress of a boasted civiliza- 
tion has developed unsuspected weaknesses and in consequence 
we are now engaged in the altogether wholesome task of critical re- 
examination of what our hands have reared. 

From this inquiry the law and the lawyer may claim no im- 
munity. It is true, if tradition and history are guides, that we may 
rightly look to the Bar for leadership in the preservation and de- 
velopment of American institutions. Specially trained in the field 
of law and government, invested with the unique privileges of his 
office, experienced in the world of affairs, and versed in the prob- 
lems of business organization and administration, to whom, if not 
to the lawyer, may we look for guidance in solving the problems 
of a sorely stricken social order? 

No tradition of our profession is more cherished by lawyers 
than that of its leadership in public affairs. We dwell upon the 
part of lawyers in the creation of the Federal Constitution and in 
the organization of the national government and of our federal and 
state judicial systems. The rdle they played in politics and gov- 
ernment in the first half of the last century is a familiar part of 
our history. The records of the early Bar associations in the 
thirteen original states afford convincing evidence that the lawyers 
of the time took more than a perfunctory interest in the social 
obligations of the profession. We find their Bar organizations 
actively supervising and controlling membership in the Bar and 
setting standards of admission to it higher than those which pre- 
vail in most of those states today. In a very real sense they were 
guardians of the law, cherishing the legitimate influence of their 
guild as that of a profession charged with public duties and re- 
sponsibilities. The great figures of the law stir the imagination 
and inspire our reverence according as they have used their special 
training and gifts for the advancement of the public interest. 
Coke, standing steadfast against the encroachment of the Crown 
on the prerogatives of parliament; John Hampden, with his group 
of famous counsel resisting in the courts the levy of ship money 
by the Crown; James Otis, the stalwart defender of the right of 
free speech, throwing up his commission as Advocate General of 
Massachusetts to argue against writs of assistance; John Mar- 
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shall, with prophetic vision, welding the clashing states into a 
united nation; all are names to which we recur as symbols of the 
_ power of public leadership exercised by the Bar at its best. 

All this is justly the subject of pride to lawyers. The records of 
almost any Bar Association meeting reveal our readiness to turn 
back to these pages of a glorious past, because they portray those 
ideals of our profession to which we would most willingly pay 
tribute. Yet candor would compel even those of us who have the 
most abiding faith in our profession, and the firmest belief in its 
capacity for future usefulness, to admit that in our own time the 
Bar has not maintained its traditional position of public influence 
and leadership. Although it tends to prove the point, it is not of 
the first importance that there are fewer lawyers of standing serv- 
ing in the halls of legislatures or in executive or administrative 
posts than in earlier days. Public office is not the only avenue to 
public influence. Representatives of other professions in public 
position have always been comparatively few, but wherever ques- 
tions of professional concern to them touch the public interest, 
they are nevertheless profoundly influential. In matters of sanita- 
tion and public health, in great public undertakings involving en- 
gineering knowledge and skill, we place ourselves unreservedly 
in their hands. But it is not without its lesson for us that most 
laymen, at least, would deny that there is today a comparable 
leadership on the part of lawyers, or a disposition of the public 
to place reliance upon their leadership where the problems of 
government touch the law. | 

We cannot brush aside this lay dissatisfaction with lawyers 
with the comforting assurance that it is nothing more than the 
chronic distrust of the lawyer class which the literature of every 
age has portrayed. Itis, I fear, the expression of a belief too gen- 
eral and too firmly held for us to shut our eyes to it. One might 
cite many examples but it suffices that in the struggle, unique in 
our history, to determine whether the giant economic forces which 
our industrial and financial world have created shall be brought 
under some larger measure of control and, if so, what legal devices 
can and should be selected to accomplish that end, it is a matter 
of public comment that the practicing lawyer has been but a minor 
participant. It is unnecessary, and it would be unbecoming for 
me to express any opinion upon the merits of that controversy or 
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the methods of its solution. It is enough for present purposes that 
in one of the most critical periods of our history, when a major 
public problem is the choice of remedies for our economic ills and 
the mutual adjustment and reconciliation of those remedies with 
legal doctrine, the practicing Bar of the nation has not attained its 
accustomed place of recognized leadership. Unless in this time 
of self-searching we are to abandon the lawyer’s habit of facing 
the realities of the world in which we live and rest content to dwell 
on the happier recollections of another day, we cannot avoid ask- 
ing ourselves how our past, and the ideals which claim our attach- 
ment, are to be reconciled with the disquieting circumstances of 
our present; or whether the donor of this beneficent gift for the 
public good was mistaken in his judgment that we may look to 
the legal profession more than to other eps in our society for 
future public leadership. 

The coercive power of the state no doubt has its part to play in 
any civilization. We cannot do without the policeman, yet we 
cannot count his night stick as our most potent civilizing agency. 
In seeking solutions for our social and economic maladjustments 
we are too ready to place our reliance on what the state may 
command, rather than on what may be given to it as the free offer- 
ing of good citizenship, forgetting that in doing so we give first 
place to the policeman’s club. Yet we know that unless the urge 
of individual advantage has other curbs, unless we may have re- 
course to other forces of social betterment, and unless the more 
influential elements in society conduct themselves with a disposi- 
tion to promote the common good, society cannot function. This 
is the more so in a society which has largely measured its rewards 
in terms of material gains. For as our conception of what is re- 
ward is less related to the social welfare the problem of bringing 
individual conduct into harmony with the demands of society be- 
comes more acute, and in a changing economy mere material 
gain to the individual may not in itseif be the social good it was 
once conceived to be. 

Throughout the history of Anglo-American civilization, the pro- 
fessional groups have been among the most significant of those 
non-governmental agencies which promote the public welfare. 
Although in smaller measure, during the rapid growth of our in- 
dustrial system their function has been not unlike that of the 
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medieval guilds. They have exerted direct control over their 
members by training, by selection, by punishment, by reward. 
Among these groups the position of the Bar has been one of pe- 
culiar importance and significance. While it has not inherited the 
completely independent status of the English bar, to no other 
group in this country has the state granted comparable privileges 
or permitted so much autonomy. No other is so closely related to 
the state, and no other has traditionally exerted so powerful an 
influence on public opinion and on public policy. That influence 
in the past has been wielded chiefly in the courts, in the forum of 
local communities, in legislative halls, in the councils of govern- 
ment. In all its varying aspects, it has been most potent when 
public questions have been closely associated with legal questions 
in whose discussion the lawyer was peculiarly at home, and when, 
with a developed consciousness of its social responsibility, it was 
inevitable that the Bar should draw upon all its special knowledge 
and skill and resourcefulness for their solution. | 

In appraising the present-day relationship of the lawyer to his 
communiiy, we cannot leave out of account either the altered 
character of public questions or the change in the function which 
the lawyers, as a class, are called upon to perform. It was in 
1809 when Jefferson wrote: “ We are a rural farming people; 
we have little business and few manufactures among us, and I 
pray God it will be a long time before we have much of either.” 
Profound changes have come into American life since that sen- 
tence was penned. The first half of the nineteenth century saw 
the beginnings of a shift from that idyllic scene, and in the second 
half the transformation was complete from a young nation made 
up of isolated groups of agricultural pioneer communities, scat- 
tered through the vast territory east of the Mississippi River, to 
an industrial state, in which, in our own day, we have witnessed 
the domination of law and politics by inexorable economic forces. 
Public problems are no longer exclusively questions of individual © 
right. They involve an understanding of the new and complex 
economic forces we have created, their relationship to the lives of 
individuals in widely separated communities engaged in widely 
differing activities, and the adaptation to those forces of old con- 
ceptions of law developed in a different environment to meet dif- 
ferent needs. ; 
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The American Bar, like most other elements in the life of the 
nation, was ill prepared fot a change so swift and sweeping. From 
the beginning of the commercial expansion in England almost to 
our own day, the problems of the law were those of an intensely 
individualistic society. An adequate technique, and skill in using 
it, engaged the attention of its practitioners. Its historical back- 
ground and moral content, and more or less abortive attempts to 
reform its procedure, were the chief considerations of its phi- 
losophers. 

When the universities, but a little more than a generation ago, 
found place for the study of the law, its expositors were at first 
mainly concerned with its precedents and its technique. There 
was a persistent delving into its past, an assiduous analysis of what 
courts had done and the manner of their doing it, but little reflec- 
tion upon the relationship of law to the social and economic forces 
which produce it or contemplation of its function as a means of 
social control rather than as an end in itself. There was still less 
perception of the significance of the rise of new forces in American 
life which, with constantly accelerated speed, were reconstructing 
society upon a new economic basis, with an ever increasing inter- 
dependence of its every group and part upon every other. 

The changed character of the lawyer’s work has made it difficult 
for him to contemplate his function in its new setting, to see him- 
self and his occupation in proper perspective. No longer does his 
list of clients represent a cross section of society; no longer do his 
contacts make him the typical representative and interpreter of 
his community. The demands of practice are more continuous 
and exacting. He has less time for reflection upon other than 
immediate professional undertakings. He is more the man of 
action, less the philosopher and less the student of history, eco- 
nomics, and government. 

The rise of big business has produced an inevitable specializa- 
tion of the Bar. The successful lawyer of our day more often 
than not is the proprietor or general manager of a new type of 
factory, whose legal product is increasingly the result of mass pro- 
duction methods. More and more the amount of his income is 
the measure of professional success. More and more he must 
look for his rewards to the material satisfactions derived from 
profits as from a successfully conducted business, rather than to 
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the intangible and indubitably more durable satisfactions which 
are to be found in a professional service more consciously directed 
toward the advancement of the public interest. Steadily the best 
skill and capacity of the profession has been drawn into the exact- 
ing and highly specialized service of business and finance. At its 
best the changed system has brought to the command of the busi- 
ness world loyalty and a superb proficiency and technical skill. 
At its worst it has made the learned profession of an earlier day 
the obsequious servant of business, and tainted it with the morals 
and manners of the market place in its most anti-social manifesta- 
tions. In any case we must concede that it has given us a Bar 
whose leaders, like its rank and file, are on the whole less likely 
to be well rounded professional men than their predecessors, whose 
energy and talent for public service and for bringing the law into 
harmony with changed conditions have been largely absorbed in 
the advancement of the interests of clients. 

These changes have come upon us by imperceptible stages and 
are still almost unrecognized. There has been no concerted effort 
of lawyers to bring them about. Indeed, it cannot be said that 
they have been welcome to the Bar, though one may doubt 
whether it could have resisted them successfully, or whether it 
could have met the new demands upon it except by some form of 
specialization necessarily involving a more or less onesided de- 
velopment of the profession as a whole. 

I mention these changes now, not to condemn, but to describe 
them. We can hardly suppose that they have not come to stay in 
something like their present form, or that such evils as they have 
brought can be combatted without intelligent action, taken with 
full knowledge of the facts. Facts are stubborn but revealing 
things, and the first step toward any form of social improvement 
is frank recognition of them. When we know the significant facts 
in the professional life of the lawyers of the present generation 
and appraise them in the light of the altered world in which we 
live, we shall better understand how it is that a Bar which has 
done so much to develop and refine the technique of business 
organization, to provide skillfully devised methods for financing 
industry, which has guided a world wide commercial expansion, 
has done relatively so little to remedy the evils of the investment 
market; so little to adapt the fiduciary principle of nineteenth cen- 
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tury equity to twentieth century business practices; so little to 
improve the functioning of the administrative mechanisms which 
modern government sets up to prevent abuses; so little to make 
law more readily available as an instrument of justice to the com- 
mon man. 

Notwithstanding all the pressures of modern economic life upon 
the lawyer, and his absorption with the demands of client-care- ' 
taking, we could make no greater mistake than to assume that 
ours has become a profession without ideals. Even the lawyer’s 
devotion to the interests of his clients is a manifestation of a self- 
less loyalty to an ideal, though it may not always be seen in true 
perspective in relation to the public interest which it is also his 
duty to serve. No one familiar with the history of the Bar, know- 
ing its life and personnel, can doubt that it has the idealism, the 
will to sacrifice, the capacity for leadership, which will continue to 
enable it to play well its part. No professional class has greater 
pride in its traditions or higher aspirations for its future. None 
will respond more willingly, with generous expenditure of time and 
effort, to the intelligent call for action. But none so much needs 
to know the facts which reveal, in clear relief, its altered position 
in the social structure and the manner in which under new con- 
ditions it is meeting its public responsibilities. None, unless it be 
the scientists, can be more profoundly moved by facts. 

But like most other elements of the community, we are in a 
sense the victims of changes, of whose nature and effect we are 
still not wholly aware. Hence it is that the Bar needs to know 
and to focus its attention upon the facts, not in the form of as- 
sumptions or generalizations, nor yet on the details of petty mis- 
conduct in its disreputable outer fringes, but upon data patiently 
assembled and organized so as to show with the powerful impact 
of revealed truth the extent to which devotion to private interests 
has obscured our vision of the public welfare. I pass over more 
familiar criticisms to an example more significant though less well 
recognized and appreciated. 

I venture to assert that when the history of the financial era 
which has, just drawn to a close comes to be written, most of its 
mistakes and its major faults will be ascribed to the failure to 
observe the fiduciary principle, the precept as old as holy writ, that 
“a man cannot serve two masters”. More than a century ago 
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equity gave a hospitable reception to that principle and the common 
law was not slow to follow in giving it recognition. No thinking 
man can believe that an economy built upon a business founda- 
tion can permanently endure without some loyalty to that prin- 
ciple. The separation of ownership from management, the de- 
velopment of the corporate structure so as to vest in small groups 
control over the resources of great numbers of small and unin- 
formed investors, make imperative a fresh and active devotion to 
that principle if the modern world of business is to perform its 
proper function. Yet those who serve nominally as trustees, but 
relieved, by clever legal devices, from the obligation to protect 
those whose interests they purport to represent, corporate officers 
and directors who award to themselves huge bonuses from cor- 
porate funds without the assent or even the knowledge of their 
stockholders, reorganization committees created to serve interests 
of others than those whose securities they control, financial in- 
stitutions which, in the infinite variety of their operations, con- 
sider only last, if at all, the interests of those whose funds they 
command, suggest how far we have ignored the necessary implica- 
tions of that principle. The loss and suffering inflicted on indi- 
viduals, the harm done to a social order founded upon business 
and dependent upon its integrity, are incalculable. There is little 
to suggest that the Bar has yet recognized that it must bear some 
burden of responsibility for these evils. But when we know and 
face the facts we shall have to acknowledge that such departures 
from the fiduciary principle do not usually occur without the active 
assistance of some member of our profession, and that their in- 
creasing recurrence would have been impossible but for the com- 
plaisance of a Bar, too absorbed in the workaday care of private 
interests to take account of these events of profound import or to 
sound the warning that the ne looks askance upon these, 
as things that “are not done” 

We must remember, that the very conditions 
which have caused specialization, which have drawn so heavily 
upon the technical proficiency of the Bar, have likewise placed it 
in a position where the possibilities of its influence are almost 
beyond calculation. The intricacies of business organization are 
built upon a legal framework which the current growth of ad- 
ministrative law is still further elaborating. Without the con-~ 
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stant advice and guidance of lawyers business would come to an 
abrupt halt. And whatever standards of conduct in the perform- 
ance of its function the Bar consciously adopts must at once be 
reflected in the character of the world of business and finance. 
Given a measure of self-conscious and cohesive professional unity, 
the Bar may exert a power more beneficent and far reaching than 
it or any other non-governmental group has wielded in the past. 

If you think I have sketched too dark a picture of the difficulties 
which beset us, I hasten to assure you that it is not from any 
counsel of despair. I would only point out that in the new order 
which has been forced upon us, we cannot expect the Bar to func- 
tion as it did in other days and under other conditions. Before it 
can function at all as the guardian of public interests committed 
to its care, there must be appraisal and comprehension of the new _ 
conditions and the changed relationships of the lawyer to his cli- 
ents, to his professional brethren and to the public. That ap- 
praisal must pass beyond the petty details of form and manners 
which have been so largely the subject of our codes of ethics, to 
more fundamental consideration of the way in which our profes- 
sional activities affect the welfare of society as a whole. Our 
canons of ethics for the most part are generalizations designed for 
an earlier era. However undesirable the practices condemned, 
they do not profoundly affect the social order outside our own 
group. We must not permit our attention to the relatively incon- 
sequential to divert us from preparing to set appropriate standards 
for those who design the legal patterns for business practices of 
far more consequence to society than any with which our grievance 
committees have been preoccupied. 

Apart from the procedure of formulating new methods of dis- 
cipline and new specifications of condemned practices, we must 
give more thoughtful consideration to squaring our own ethical 
conceptions with the traditional ethics and ideals of the com- 
munity at large. The problems to which the machine and the 
corporation give rise have outstripped the ideology and values of 
an earlier day. The future demands that we undergo a corre- 
sponding moral readjustment. Just as the lawyers of 1790 to 
1840 took a leading part in fashioning the country’s ideals to suit 
political change, so we must now shoulder the task of relating 
them to business and economic change. 
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All this cannot be done in those occasional and brief intervals 
when the busy lawyer secures some respite from the pressing de- 
mands of clients to participate in the festivities of bar association 
meetings. It requires study a 1 investigation, the painstaking 
gathering of data and their portrayal in such fashion that we 
may know the facts and, knowing them, develop a consciousness 
of their implications for our profession. 

With so much to be done we must look to those elements in the / 
profession best qualified for doing it. A generation ago that 
search must have begun and ended with practicing lawyers. But 
paralleling the development of the practicing bar has come, in the 
past fifty years, the steady growth in public esteem and influence 
of a new force in American legal life, that of the rapidly increasing 
group of university law teachers, devoting their lives to the task 
of advancing the cause of legal science for which they have been 
specially selected and trained. Members of the Bar, they never- 
theless make up a distinct professional group within the Bar. 
More detached than is the barrister from the absorbing demands 
of clients and from those pressures of the new economic order 
which have so profoundly affected their practicing brethren, their 
approach to legal problems has been that of the disinterested 
scientist. For a generation they contented themselves with the 
necessary work of analysis, clarification and statement of legal 
doctrine. More recently, with penetrating insight, they have ex- 
panded their inquiries to embrace the relation of law to the social 
forces which create it, and which in turn it is designed to control. 
Today they are beginning to turn their attention to the Bar as an 
institution, seeking to gain an informed understanding of its prob- 
lems, to appraise the performance of its public functions and to 
find ways of stimulating a more adequate performance of them. 
In all this they have rendered and are rendering a public service 
of a high order. 

With the ever increasing demands on the time and energy of 
the practicing lawyer, it was but natural that it should fall to the 
lot of the law-school men to take the lead in discharging the public 
duties which rest on the profession as a whole. It is they who 
have taken the initiative in the most important reforms under- 
taken by the Bar in the past twenty years. They originated and 
have chiefly guided the movements espoused by the Bar for the 
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enactment of uniform laws, the restatement of the law, the im- 
provement in standards of admission to the Bar, and the reform 
of civil and criminal procedure. It is they/who today represent 
the most cohesive, disinterested and potent single force operating 
within the profession to establish its public relationships on a 
higher plane. The donor of this great educational center\/in 
formulating his forward-looking plan, was not unfamiliar with 
this recent history of our profession. He made no mistake in 
recognizing the law schools as an important factor in it. Neither 
was he mistaken, I am convinced, in the assumption, implicit in 
his words, that the future would see the Bar increasingly influ- 
| ee by the work of the schools. 

Og And so I turn to the part which our university law schools may 
take in the study and promotion of the highest interests of the 
Bar. The functioning of the Bar as an essential institution in 
present-day American life is worthy of research and exposition 
for the enlightenment of the Bar and the public, such as only 
the law schools can make. Their detachment, their scholarly re- 
sources, their growing influence with the Bar, all indicate plainly 
enough that it is they who must take the more active part in solving 
the problems which weigh upon our profession perhaps as never 
before. They, as can no others, may assemble and portray the 
facts which reveal, so that all may see, the manner in which 
the Bar is performing its functions and, portraying them, stir the 
latent idealism of lawyers to carry on. 

It is equally true that the Bar cannot sit by and leave the bur- 
den entirely upon the law schools. In the light of information 
which they may make available the Bar must assume the responsi- 
bility of consciously bringing its conduct to conform to new stand- 
ards fitting the times in which we live. And unless history reverses 
itself the codperation and support of leaders of the Bar will not 

- be wanting. There could be no more reassuring example of the 
possibility of drawing upon the reserves of wisdom, patriotism, 
and idealism of our profession in a codperative effort to advance 
the public interest than that afforded by the Institute of Law. 
For more than ten years the judges, the leading practitioners of 
the country, and the representatives of our great schools of law 
have united in the sustained, self-sacrificing, harmonious effort of 
the Institute to bring order out of the chaos of some six centuries’ 
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accumulation of judicial precedent. One cannot doubt that a 
profession capable of such a demonstration of its capacity for 
united and disinterested public service can meet and solve these 
new and difficult problems. 

Nor will such an effort want for public support. The lawyer in 
America has reached his highest position in public esteem when 
public questions have been in some degree identified with the 
forms of legal right with which he is most familiar. The historic 
controversies, of which the bill of rights was the fruition, the 
struggle against taxation without representation, for immunity 
from arbitrary searches and seizures and from writs of assistance, 
for the freedom of the press, for trial by jury, involved questions 
with which the lawyers of the time, by training, experience and 
inclination, were peculiarly fitted to deal. Public questions were 
those with which the lawyer was most familiar. Today anti-social 
business practices which have not yet met with our refusal to 
countenance them, are equally in the public thought. It is true 
that the parallel to the earlier era is not precise, for many of 
these practices are still within the law, and to stand against them 
it is necessary that we do more than defend legal rights; it is 
needful that we look beyond the club of the policeman as a 
civilizing agency to the sanctions of professional standards which 
condemn the doing of what the law has not yet forbidden. But 
in taking such a stand we may count upon the same support which 
the lawyers of that earlier time had from the lay world. It was 
no more vital to that day that free speech should be preserved 
than it is to our own that those who act as fiduciaries in the 
strategic positions of our business civilization, should be held to 
those standards of scrupulous fidelity which society has the right 
to demand. 

There is opportunity, too, for a new emphasis in the training of 
the young men who, thronging the lecture rooms of the law schools 
today, will give character and direction to our profession to- 
morrow. From the beginning the law schools have steadily raised 
their intellectual standards. It is not too much to say that they 
have worshiped the proficiency which they have sought and at- 
tained to a remarkable degree. But there is grave danger to the 
public if this proficiency be directed wholly to private ends with- 
out thought of the social consequences, and we may well pause to 
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consider whether the professional school has done well to neglect 
so completely the inculcation of some knowledge of the social 
responsibility which rests upon a public profession. I do not 
refer to the teaching of professional ethics. I have no thought 
that men are made moral by the mere formulation of rules of 
conduct, no matter how solemnly bar associations may pronounce 
them, or that they may be made good by mere exhortation. But 
men serve causes because of their devotion to them. The zeal of 
the student for proficiency in the law, like that of his elder 
brother at the Bar, comes from a higher source than selfishness. 
It is devotion to his conception of a useful and worthy institu- 
tion. But that conception is a distorted one if it envisages only 
the cultivation of skill without thought of how and to what end 
it is to be used, and the question what the law schools have done 
and can do to make that conception truer is one to be pondered 
and to be answered. It is not beyond the power of institutions 
which have so successfully mastered the art of penetrating all 
the intricacies of legal doctrine to impart a truer understanding of 
the functions of those who are to be its servants. That under- 
standing will come, not from platitudinous exhortation, but from 
knowledge of the consequences of the failure of a profession to 
bear its social responsibilities, and what it is doing and may do to 
meet them. 

And so I recur to the question which I raised a little time ago, 
whether Mr. Cook was right in his belief that we can continue to 
look to the Bar for the preservation and development of American 
institutions, and I answer it confidently in the affirmative. It will 
realize that expectation as he contemplated that it would, through 
the growing influence of the law schools, whose character, as he 
declared, determines the character of the legal profession; through 
closer association and codperation of this and other schools of law 
with the Bar in the worthy task of building up a new morale in the 
profession, fitted to the new conditions under which it must do its 
work. It is a happy augury for the future that the central idea 
around which this institution, so nobly conceived, has been built 
is that the continued capacity of the profession to guide the devel- 
opment of American institutions involves an educational process 
in which its schools rightly have their part. 


WasuincrTon, D. C. 


Harlan F. Stone. 
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“STORY’S COMMENTARIES ON THE CONFLICT OF 
LAWS — ONE HUNDRED'YEARS AFTER 


N 1834 Story published the first edition of his Commentaries 
on the Conflict of Laws.’ With the publication of this work, it 

is now generally admitted,? a new era began in the treatment of 
the subject. Italian, French, Belgian, Dutch, and German writers, 
among whom are to be found the greatest jurists of their time, 
had preceded Story in dealing with these questions. Bartolus, 
Dumoulin, D’Argentré, Rodenburg, John and Paul Voet, Huber, 
Froland, Boullenois, Bouhier, Cocceji, and Hert are a few of the 
names.* The writers lived in different ages and under different 
social and political conditions. Questions of the conflict of laws 
attracted the attention of the Italian jurists as early as the twelfth 
century. In northern Italy independent bodies of customary law 
had developed, especially in the municipalities, which prevailed 
over the more general law. In the absence of a particular pro- 
vision of local law the common law, namely, Roman law, pre- 
vailed. The problems of the conflict of laws arose chiefly between 
the inhabitants of these municipalities. At first the law of the 
forum * was applied to these disputes, but in the course of time 
more modern doctrines were developed. According to Magister 


1 Joseph Story was born in Marblehead, Massachusetts, September 18, 1779. 
He was graduated from Harvard College in 1798 and was admitted to the bar in 
1801. In 1811, while Speaker of the Massachusetts House of Representatives, he 
was appointed to the Supreme Court of the United States. In 1829 Story was 
elected Dane Professor of Law at Harvard University, which position he held, to- 
gether with that of Associate Justice of the Supreme Court, until his death, Sep- 
tember 10, 1845. 

Story was the author of many books. In his earlier years he compiled a work on 
PLEADING (1805); and edited Cuitty on Brits anp Notes (1809), ABBOTT on 
SHIPPING (1810), and LAWEs on PLEADING IN AssumMpPsiIT (1811). As Dane Profes- 
sor of Law he published works on BAILMENTs (1832), the CONSTITUTION OF ‘THE 
Unrrep States (1833), Conriict oF Laws (1834), Equiry JURISPRUDENCE (1836), 
Equity PLeapinc (1838), AGENCY (1839), PARTNERSHIP (1841), Bits oF Ex- 
CHANGE (1843), and Promissory Notes (1845). 

2 Harrison, ON JURISPRUDENCE AND THE CONFLICT OF Laws (1919) 119 (pub- 
lished originally in the Fortnightly Review in 1878 and 1879) ; Commniemns; Derr 
Erriuss Savicny’s (1923) 111. 

8 1 Larné, INTERODUCTION AU Droit INTERNATIONAL Privé (1888), II (1892). 

4 See 2 NEUMEYER, DIE GEMEINRECHTLICHE ENTWICKELUNG DES INTERNA- 
TIONALEN PRIVAT-UND STRAFRECHTS BIS BARTOLUS (1916) 1 et seq. 
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Aldricus, whom Professor Neumeyer regards as the founder of 
the science of private international law, the questions of the con- 
flict of laws should be decided with reference to the law which 
is “ the more powerful and useful ”.° Apparently the judge is to. 
decide the case with reference to the law which shall bring about 
justice. The development of the conflict of laws reached its height 
in Italy in the fourteenth century through the genius of the great- 
est of all jurists of the middle ages— Bartolus of Sassoferrato 
(1314-1357).° 

In France, however, difficulties in the conflict of laws arose be- 
tween the inhabitants of the different provinces of a politically 
united kingdom. These questions seem to have come for decision 
before the Parliament of Paris and the Exchequer of Normandy 
as early as the thirteenth century.’ In the sixteenth century the 
subject of the conflict of laws was given a profound stimulus in 
France by the opposing views of Dumoulin (1500-1566) and 
D’Argentré (1519-1590). Dumoulin placed the emphasis upon 
the “ personal” statute (lex domicilii) whereas D’Argentré, in- 
fluenced by the feudal notions prevailing in his native Brittany, 
urged the claims of the “ territorial ” law (lex rei sitae). Froland, 
Boullenois, and Bouhier developed D’Argentré’s doctrine in the 
eighteenth century.* 

The questions of the conflict of laws presented themselves under 
a still different aspect to the Dutch writers of the seventeenth 
century — Paul Voet (1619-1677), John Voet (1647-1714), and 
Ulricus Huber (1636-1694).° In Italy they had been inter- 
municipal; in France, interprovincial; and in Holland they were 
looked upon for the first time as international. The Dutch prov- 
inces had just gained their independence. An extreme jealousy of 
their local rights existed between them. This fact, coupled with 
the growing commerce with foreign nations, caused them to regard 
the questions of the conflict of laws as arising between independ- 


5 2 NEUMEYER, Op. cit. supra note 4, at 67. 
6 Bartotus, Conriict or Laws (Beale’s trans. 1914). 

7 See MEIyERS, BIJDRAGE TOT DE GESCHIEDENIS VAN HET INTERNATIONAAL PRIVAAT- 
EN STRAFRECHT IN FRANKRIJK EN DE NEDERLANDEN (1914); Nieuwe Bijdrage tot 
het ontstaan van het beginsel der Realiteit (1922) 3 TiypscHriFT voor REcHTs- 
GESCHIEDENIS 61. 8 1 LAINE, Op. cit. supra note 3, at 422. 

® See Lorenzen, Huber’s De Conflictu Legum in Wicmorr’s CELEBRATION LEGAL 


Essays (1919) 199. 
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ent sovereignties. This led to the announcement of the doctrine 
of the “ territoriality ” of law in a more absolute sense than that 
proposed by D’Argentré. 

The most important authors belonging to the early German 
school of the conflict of laws are Cocceji (1644-1719) and Hert 
(1652-1710), Cocceji being the first German who attempted to 
establish a general theory of the conflict of laws. 

The continental writers referred to, living as they did in dif- 
ferent ages, in different countries, and under different conditions, 
naturally reflected the ideas of their times. The Italian writers 
employed the scholastic method of their day. D’Argentré re- 
flected the feudal notions of his native land. The Dutch writers 
were under the influence of their great compatriot Grotius. Not 
only did the different schools — the Italian, French, Dutch, and 
German — differ from each other, but there was considerable 
variation in the views of the writers belonging to each school. 
However, they employed a common method in dealing with the 
problems of the conflict of laws, which is commonly called the 
“statutory ” method.*® They all started from the same premise. 
From first to last they examined the different laws — city laws 
in Italy, provincial laws in France, or the laws of the particular 
states in Germany —to ascertain whether they concerned per- 
sons, things, or acts. If it concerned persons, the enactment in 
question was known as a “personal” statute, governed by the 
law of the domicil. If it concerned things, it was known as a 
“real ” statute, governed by the lex rei sitae. The term “ mixed ” 
statute was used by the different writers in various senses. Some- 
times it had reference to acts and indicated that the lex loci con- 
trolled. Other writers employed it when the statute was deemed 
to refer partly to persons and partly to things. Whatever prog- 
ress was made in the conflict of laws between the thirteenth and 
nineteenth centuries on the continent was the result of the theo- 
retical discussions mentioned. The courts contributed little, if 
any, to the development of the subject. The statutory theory was 
accepted in the legislation of the eighteenth century by the Maxi- 
milian Code of Bavaria of 1756** and in part by the Prussian 
Code of 1794.” 


10 See 1 LAINE, op. cit. supra note 3, at 45 et seq. 11 J, 2, $17. 
12 Intr. §§ 22-42; 1 Férster AND Eccrus, PreussiscHes PrivaTrEcHT (7th ed. 
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The insufficiency of the statutory method is seen clearly from 
the arbitrary and contradictory conclusions to which it led. For 
example, the incapacity of a married woman to contract without 
the authorization of her husband, the incapacity of a minor to sell 
property, or the incapacity of a house-son to make a will, which 
would seem to affect the person, was held by some writers to re- 
. late to things, governed by the law of the situs. Again, if the law 
of the situs governs things because of the control the local law 
has over the property, why was movable property excepted from 
such rule and placed under the law of the domicil? Or, if the 
lex loci governs acts for the reason that the parties are temporary 
subjects of the state, why are they not so subject for all purposes? 
Why apply the lex domicilii with respect to persons? Assuredly, 
a particular law may affect at the same time persons and things 
or persons and acts. Any attempt, therefore, to solve the prob- 
lems of the conflict of laws on the basis of a classification of laws 
into those affecting persons, things, or acts is bound to fail. The 
voluminous discussions of the writers on the conflict of laws prior 
to Story are evidence of this fact. Story has referred to them in 
the following words: “ Their works ”’, he says, “ abound with the- 
oretical distinctions, which serve little other purpose than to pro- 
voke idle discussions, and with metaphysical subtleties, which 
perplex, if they do not confound, the inquirer.” ** 

Problems of the conflict of laws did not come before the English 
courts before the middle of the eighteenth century. Since that 
time they have presented themselves in ever increasing number, 
particularly in consequence of the enormous expansion in trade 
since the early part of the nineteenth century. Moreover, a con- 
siderable number of disputes involving the conflict of laws came 
also before the courts of the United States. The result was that 
upwards of 500 decisions by Anglo-American courts relating to 
this subject existed at the time Story wrote his Commentaries. — 

Characteristic of Anglo-American law has been its development 
by the courts and not by legal writers. In dealing with questions 
of the conflict of laws, however, the English courts, prior to Story, 


1896) 53 et seg.; 1 DERNBURG, PREUSSISCHES PRIVATRECHT (5th ed. 1894) 51 et seq.; 
1 Kocu, ALLGEMEINES LANDRECHT FUR DIE PREUSSISCHEN STAATEN (8th ed. 1884) 


38-54. 
13 Story, COMMENTARIES ON THE CONFLICT OF Laws (ist ed. 1834) § 11. 
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relied to a large extent upon the discussions of continental writers, 
notably upon those of the Dutch school, whose territorial point — 
of view appealed to the English judges. Huber’s brief and con- 
cise commentary was most commonly cited. Very little had been 
done on the subject of the conflict of laws in England and America 
prior to Story. The most extensive English work on the subject 
was by Jabez Henry, who published in 1823 a work entitled The 
Judgment of the Court of Demerara in the Case of Odwin v. 
Forbes, to which was prefixed “ A Treatise on the Difference Be- 
tween Personal and Real Statutes”, etc.’* In 1830 and 1831, 
Fortunatus Dwarris published A General Treatise on Statutes 
containing a few pages relating to personal, real, and mixed 
statutes and certain elementary rules of the conflict of laws.*® 
In the United States Samuel Livermore had published, in 1828 
in New Orleans, a work entitled Dissertations on Questions Which 
Arise from the Contrariety of the Positive Laws of Different States 
and Nations, consisting of 172 pages. Volume 2 of Kent’s Com- 
mentaries contained a discussion of foreign marriages, divorces, 
judgments, and assignments.*® None of these works, however, 
was a comprehensive exposition of Anglo-American law. 

Story’s work consisted of 557 pages. It was divided into 17 
chapters entitled, respectively, Introductory Remarks (1-18), 
General Maxims of International Jurisprudence (19-38), Na- 
tional Domicil (39-49), Capacity of Persons (50-99), Marriage 
(100-18), Marriage — Incidents to (119-67), Foreign Divorces 
(168-92), Foreign Contracts (193-307), Personal Property 
(308-57), Real Property (358-90), Wills and Testaments (391-— 
402), Succession and Distribution (403-10), Foreign Guardian- 
ships and Administrations (411-43), Jurisdiction and Remedies 
(444-90), Foreign Judgments (491-515), Penal Laws and Of- 
fenses (516-22), Evidence and Proofs (523-32). Leaving out 
of consideration for the present the general maxims discussed in 
Chapter II, we find in Story’s chapter headings the classifications 
which have been followed substantially by all writers since. In- 
stead of discussing the problem of the conflict of laws under the 
three traditional points of view of “personal”, “real”, and 


14 Pp. 1-86. 
_ 45 Part II, at 647-51. ; 
16 2 KenT, COMMENTARIES ON AMERICAN LAw (1827) 78, 89, 101, 329. 
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“ mixed ” statutes, Story grouped them with respect to the subject 
matter to which they related. The subject of domicil, which is 
covered in 11 pages, presents the general characteristics which it 
has today in the United States. This statement is subject, how- 
ever, to one or two important qualifications. As regards the domi- 
cil of married women, no exceptions were recognized in the time 
of Story to the general rule that a wife’s domicil follows that of 
the husband.’ In the matter of domicil of choice, Story held that 
a domicil so acquired would be retained until the acquisition of 
a new domicil facto et animo, except where a person abandons a 
domicil of choice with an intention to resume his native domicil, 
in which event the latter is reacquired in itinere, while he is on his 
way.’*® This modification of the general rule finds no support in 
the decisions of the courts of the United States today. 

Under the title Capacity of Persons, Story discusses the topics 
generally dealt with by the civilians under the heading of Status 
and Capacity. The discussion includes not only the power of 
minors, married women, prodigals, and lunatics to contract and 
to transfer property, and the “capacity ” to marry, but also the 
subject of legitimacy and illegitimacy and legitimation by sub- 
sequent marriage. Contrary to the civil law writers, Story holds 
that the American law looks to the /ex loci as regards capacity 
to contract *® and to marry,” instead of to the law of the domicil. 
He justifies this rule on the grounds, (1) that the parties may be 
presumed to contract with reference to the law of the place where 
the contract was made and to be executed, and, (2) because of 
the certainty and simplicity in its application.** In the matter of 
marriage, an exception would doubtless be recognized, according to 
Story, in the case of incest and polygamy.” Story’s views have 
become the established law in the United States.”* 


17 See Story, op. cit. supra note 13, § 49. 

18 Td. § 48. 

19 Td. § 76. 

20 Id. § 89. 

21 Jd. § 76. 

22 Id. § 89. 

23 Some courts of the state of domicil have declined to recognize a foreign mar- 
riage, valid by the law of the place of celebration, which was entered into in eva- 
sion of the domiciliary law. See Beale, Laughlin, Guthrie, and Sandomire, Marriage 
and the Domicil (1931) 44 Harv. L. REv. sor. 
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Differing from the continental writers, Story has no chapter 
devoted to the “ formalities ” of legal transactions. In continen- 
tal literature the maxim locus regit actum denotes that the law of 
the place where the act is executed governs its formal requisites. 
Story uses it in a broader sense and applies it to the nature, obliga- 
tion, and interpretation of contracts.** The same rule governs 
the formal requisites of contracts, according to Story, even so far 
as they fall within the Statute of Frauds.?* The erroneous notion 
introduced later by Leroux v. Brown,”* that the Statute of Frauds 
is procedural, and thus governed by the /ex fori, finds no support 
in Story’s Commentaries. As regards dispositions of land, inter 
vivos and by will, the law of the situs was held by Story to govern 
the formal requisites,” a doctrine early fixed in Anglo-American 
law. With respect to wills of personal property Story approved 
the general rule laid down by the courts that the law of domicil at 
the time of death controlled even in the matter of formal requi- 
sites.** The rigidity of the Anglo-American law led later to a 
modification of this rule by statute. 

Story favors the view, upon principles of public policy, that 
marriage should be governed by the law of the place of celebration, 
even in cases of evasion, ‘“‘ with a view to prevent the disastrous 
consequences to the issues of such a marriage ’”’.”® The incidents 
to marriage, especially the effect of marriage upon the property 
of the spouses, are stated by Story substantially as they would be 
today. As regards movables owned at the time of the marriage, 
he would apply the law of their matrimonial domicil, that is, the 
law of the state where they expected to make their home. Story 
says that the American decisions in support of the doctrine could 
be justified on the analogy to contracts by assuming a tacit matri- 
monial contract, “if it can be so treated ”, which would be gov- 
erned by the law of the place of performance, or, if governed by 
the municipal law, without reference to any tacit contract, Story 
felt that the application of the law of the future domicil was 
“equally capable of a solid vindication ”.*° 

In connection with the subject of divorce Story points out the 


24 Story, op. cit. supra note 13, § 263. 28 Id. § 636.. 
25 Id. § 262. 29 Id. § 123. 
26 72 C. B. 801 (1852). 30 Td. § 199. 
27 Srory, op. cit. supra note 13, §§$ 435, 475. 
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difficult problems arising on the continent and between England 
and Scotland because of the divergency in the local legislation. 
Less than four pages are devoted to the law of the United States.** 
Divorces, while not unknown in this country at the time, were not 
as easily obtained as they are today. The infrequency of foreign 
divorces is accounted for partly by the fact that married women 
at the time could not establish separate domicils. At the time of 
Story it was already the established law that the grounds for di- 
vorce were governed by the /ex fori, and that a divorce obtained 
in a state in which both spouses had acquired a bona fide domicil 
would be recognized, even by the courts of the state in which the 
- parties had their domicil at the time of the alleged offense, al- 
though there was no cause for divorce under the law of such state. 

The subject of contracts is developed at length by Story.** He 
deals with contracts in general and also with special classes of con- 
tracts, such as contracts relating to land, contracts for the purchase 
or sale of goods, and bills and notes. “ Generally speaking,” says 
Story, “the validity of a contract is to be decided by the law of 
the place, where it is made.” ** ‘“ Where the contract is either 
expressly or tacitly to be performed in any other place, there the 
general rule is, in conformity to the presumed intention of the 
parties, that the contract, as to its validity, nature, obligation, and 
interpretation, is to be governed by the law of the place of per- 
formance. This would seem to be a result of natural justice; and 
the Roman law has (as we have seen) adopted it as a maxim.” * 
Story cites in support of the proposition Voet, Huber, and Boul- 
lenois and states that it has the general consent of foreign jurists. 
He cites in support also the dictum of Lord Mansfield in Robinson 
v. Bland,** Kent’s Commentaries, and seven American cases de- 


31 Story, op. cit. supra note 13, §§ 228-30. 83 Td. § 242. 

82 Id. §§ 231-373. 34 Td. § 280. 

385 2 Burr. 1077, 1078 (K. B. 1760). It has been charged that the law of the 
place of performance is inconsistent with the principles of the common law, being 
an importation from the civil law. Beale, What Law Governs the Validity of a 
Contract (1909) 23 Harv. L. Rev. 1, 6 et seg. Such a charge can be supported, 
however, only if a preconceived view is taken of what constitutes the common law. 
Moreover, in the light of its long pedigree, both in England and the United States, 
it would seem to be as much entitled to recognition as a legitimate offspring of the 
common law as any other doctrine of the conflict of laws, which may have been 
first adopted on the continent. 


| | 


1934] STORY’S COMMENTARIES 23 


cided by the United States Supreme Court, by a federal circuit 
court, and by the courts of New York and Massachusetts.*° 
Story’s view regarding the law governing the validity of contracts 
where the place of performance and that of the piace of making 
do not coincide has been followed by a large number of cases in 
the United States, but it has been rejected by the American Law 
Institute.* 

Movables at the time of Story were regarded everywhere as 
subject to the law of the owner’s domicil. Mobilia sequuntur 
personam was an adage which expressed the rule in the conflict 
of laws since the early days when the question was discussed. “ It 
has so general a sanction among all civilized nations ”’, says Story, 
“ that it may be treated as a part of the jus gentium.” ** . Story ad- 
mits, however, that the legislation of the place where the property 
is situated, having actual control over the res, has the power to 
dispose of it in accordance with its law, but queries how far courts 
of justice ought, upon their own authority, to interpose such a 
limitation, independently of legislation, “since the doctrine, which 
it unfolds, aims a direct blow at the soundness of the policy, on 
which the general rule, that personal property has no locality, is 
itself founded.” *° It was only in the second half of the nineteenth 
century that the importance of legal transactions relating to per- 
sonal property produced a fundamental change in the point of 
view which led to the adoption of the rule that the law of the 
situs should control rights in movables as well as in immovables. 

That rights in immovables were subject to the law of the situs 
has been established in Anglo-American law in a much more abso- 
lute sense than it ever was on the continent. Thus, it had become 
fixed law in the time of Story that it controlled in the matter of 
conveyancing, both the capacity of the parties, the formalities 
with which the deed must be executed, as well as the extent of the 
interest to be conveyed.*° Likewise, the effect of marriage upon 
immovables, owned by the spouses at the time of marriage or 
subsequently acquired, and any other interest claimed in im- 


36 Story, op. cit. supra note 13, § 281, n.7. 

87 RESTATEMENT, CONFLICT OF LAws (1934) § 332. 
38 Story, op. cit. supra note 13, § 380. 

39 Id. § 390. 

40 Id. §§ 364, 428-31, 445. 
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movable property by operation of law could be determined only 
with reference to the /ex rei sitae.** 

In the law of wills and succession the same principle was recog- 
nized, so that immovables would pass in case of intestacy to the 
heirs specified by the law of the situs. Wills disposing of im- 
movable property had to conform to the law of the situs, both as 
to the capacity of the testator, the formalities with which the will 
had to be executed, and the validity of the will in any other 
respect.‘ Movable property, on the other hand, would be dis- 
tributed in case of intestacy in accordance with the law of the 
decedent’s domicil at the time of his death. This law controlled 
also the formalities of such wills and their validity in other 
respects.** These characteristic features of the common law, 
settled already in the time of Story, have been modified since his 
day only, by statute, as regards the formal execution of wills, by 
liberalizing the rules relating thereto. On the continent, owing to 
the doctrine of universal succession, both movable and immovable 
property is frequently subject to the same law. 

In the settlement of decedents’ estates, likewise, a wide distinc- 
tion is made between movable and immovable property.** The 
views announced by Story in this regard, as well as his observa- 
tions relating to foreign guardianships, have remained the basic 
principles of our law. 

In the chapter on Jurisdiction and Remedies, Story outlines the 
fundamental rules of jurisdiction which characterize Anglo- 
American law and differ widely from the rules, on the continent. 
Most important of these is the foundation of jurisdiction in per- 
sonam upon mere personal service. Such jurisdiction is claimed 
not only as to citizens, but also as to foreigners who happen to be 
momentarily in the state, without reference to the place where the 
contract was made or to be performed, where the tort was com- 
mitted or the like. With respect to jurisdiction over citizens domi- 
ciled abroad, “ the extent of jurisdiction, which may be lawfully 
exercised over them in personam, is not so clear by acknowledged 
principles.” *° So far as such exercise of jurisdiction comes before 
the courts of the state in which such citizens are domiciled, “‘ the 


41 Srory, op. cit. supra note 13, § 448. 44 Id. 8§ 509 et seq. 
42 Id. § 474. 45 Id. § 540. 
483 Id. §§ 465-68. 
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duty of recognising and enforcing such claim of sovereignty, is 
neither clear, nor generally admitted. The most, that can be said, 
is, that it may be admitted ex comitate gentium; but it may also 
be denied ex justitid gentium, wherever it is deemed injurious to 
the interests of foreign nations, or subversive of their policy or 
institutions.” *° 

At the time Story wrote, the Fourteenth Amendment to the 
Constitution had not been adopted, and the carrying on of inter- 
state business by corporations had not taken the developments of 
today. There was no special reason, therefore, for a discussion of 
the problem of jurisdiction over foreign corporations and the 
abuses of imported litigation. 

Regarding the Statute of Limitations, Story approves the view 
held by Huber, Paul Voet, and others, that it concerns the remedy 
and is thus subject to the /ex fori. He takes issue with those 
foreign jurists who regard the Statute of Limitations as affecting 
the substantive rights of the parties, arguing, (1) that foreigners 
are not entitled to crowd the tribunals of any nation with suits of 
their own, and, (2) “as little right can they have to insist, that 
the times, provided by the laws of their country, shall supersede 
those of the nation, in which they have chosen to litigate their 
controversies.” ** Story suggests, however, a possible distinction 
where the Statute of Limitations of a particular country not only 
extinguishes the right of action, “ but the claim or title itself, ipso 
facto”, and the parties are resident within the jurisdiction during 
the entire period. Under such circumstances title to personal 
property held adversely has been recognized, and Story intimates, 
though he does not state so expressly, that a similar doctrine might 
be justifiable in cases where a debt is extinguished by reason of the 
expiration of the Statute of Limitations.** 

Judgments of foreign countries at the time of Story were re- 
garded both in England and the United States merely as prima 
facie evidence to sustain the action, and to be deemed right until 
the contrary is established.*” Since that date they have been 
deemed conclusive in England and in most of the states of this 
country in which the question has arisen. 


46 Ibid. Cf. RESTATEMENT, CONFLICT OF Laws (1934) §§ 47(2), 80. 
47 Story, op. cit. supra note 13, § 578. 
48 Id. § 582. 49 Id. § 603. 
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The subject of crimes in its international aspects is dealt with 
to a very limited extent.°° Under the chapter heading of Penal 
Laws and Offenses Story states that the common law “ considers 
crimes as altogether local, and cognizable and punishable exclu- 
sively in the country, where they are committed.” * For the same 
reason a disability imposed for conviction of crime has no extra- 
territorial effect. Regarding the extradition of criminals, Story 
agrees with the view that a sovereign is not bound to render up 
fugitive criminals from other countries. The enforcement of 
“penal ” laws in disputes between private individuals is not al- 
luded to. 

In the final chapter, entitled Evidence and Proofs, Story lays 
down the established doctrine of Anglo-American law that courts 
will not take judicial notice of the laws of a foreign country, but 
that they must be proved as facts.” He also deals with what he 
calls a “ most embarrassing, and as yet (in a great measure) un- 
settled class of questions” ** relating to the mode of proving 
foreign contracts, instruments, and other acts. Story points out 
that the competency of witnesses is governed in the common law 
by the /ex fori, but intimates that where the only witness to a con- 
tract is incompetent, on account of interest, by the common law, 
but competent by the law of the place where the contract was made, 
his testimony might be admissible.** So far as the Statute of 
Frauds is involved or the requirement of a stamp, the instrument 
not being admissible in evidence unless it is properly stamped, 
Story holds that “ in all these cases the proper proof would doubt- 
less be given in conformity with the local law.” © 

If we compare this summary of Anglo-American law on the 
subject of the conflict of laws as it was one hundred years ago 
with the law of today, we find that it has changed only in minor 
respects. Its fundamental views and conceptions are the same. 
Story first formulated them, and where they were not firmly estab- 
lished at the time, they became so, thanks to the great esteem in 
which his work was held. 

A second and considerably enlarged edition of Story’s Com- 
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mentaries appeared in 1841, and a third edition, containing the 
author’s last revisions, was published in 1846, after his death. 
By this time the size of the book had grown to 1068 pages. The 
fourth edition was published by E. H. Bennett, in 1852; the fifth 
edition by the same editor, in 1857; a sixth edition by Isaac F. 
Redfield, in 1865; a seventh edition by E. H. Bennett, in 1872; 
and an eighth edition by Melville M. Bigelow, in 1883. 

Characteristic of Story’s work is his detailed consideration of 
the views of continental writers, from which he quotes copiously. 
Story says that in the preparation of his Commentaries he has 
availed himself chiefly of the writings of Rodenburg, the Voets 
(father and son), Froland, Boullenois, Bouhier, and Huber “ as 
embracing the most satisfactory illustrations of the leading doc- 
trines ”.°° Most references are to Boullenois, but great reliance 
is placed upon Huber, of whom he writes, “Some attempts have 
been made, but without success, to undervalue the authority of 
Huberus. . . . It is not, however, a slight recommendation of his 
works, that hitherto he had possessed an undisputed preference on 
this subject over other continental jurists, as well in England as 
in America.” ** Of the German writers Story consulted only those 
who wrote in Latin; many references are to be found to Hert’s 
De Collisione Legum. 

At the time of their publication Story’s Commentaries on the 
Conflict of Laws made a profound impression. Not only did they 
become the authoritative work upon the subject in the United 
States, but they were held in very high regard in England. Burge 
said of Story’s Commentaries in 1838, “ His Treatise on the con- 
flict of laws . . . is cited by English judges with the high com- 
mendation it so justly merits, . . . .”°* Frederic Harrison said in 
1879 that “ from the date of its appearance hardly a single case 
on this subject in America or in England, and perhaps few on the 
Continent, have ever been decided without some reference to this 
learned book.” °° Dicey, in 1912, emphasized Story’s “ powerful 
common sense and extensive legal learning ”, ®° saying also, “ The 
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great merits of Story must be acknowledged by every one who can 
recognize the strength and solidity of good legal thinking.” In 
France, Foelix became an enthusiastic follower. He says, in 1843, 
“This result, to which we have been led by our researches and 
meditations, we find confirmed and developed in the learned work 
of Story. . . . We have not hesitated to adopt this doctrine, and 
we have followed it throughout our work.” * For half a century 
Foelix’s treatise was the standard work on the conflict of laws in 
France and as such had a considerable influence upon the French 
decisions. In Germany, Professor Mittermaier reviewed, in 1835, 
Story’s Commentaries at length in the Kritische Zeitschrift fiir 
Rechtswissenschaft und Gesetzgebung des Auslandes;* in which 
he gave high praise to the American author. He dwells upon 
Story’s “ rare practical sense ”’,** combined with a “ strict scientific 
training ”.® Half a century later Bar speaks of Story’s “ won- 
drous power of comparison ”,” the “ masterly fashion ” “ in which 
he sets forth the Anglo-American decisions, and the “ great 
subtlety ” with which he criticizes “the details of the grounds 
of judgment ”.°* Savigny made constant use of Story’s Commen- 
taries, of which he says: “ A remarkable picture of this imperfect 
but hopeful state of things is presented in the excellent work of 
Story, which is also extremely useful, as a rich collection of ma- 
terials for every inquirer.” °° 

No work of importance had appeared in any country on the 
subject of the conflict of laws since the publication by Boullenois 
of his Dissertations sur Les Questions qui naissent de la contrari- 
été des loix et des coutumes (1732) and his Traité de la Person- 
nalité et de la Réalité des loix, coutumes, ou statuts (1766). All 
the writers preceding Story had followed the statutory method, 
seeking to arrive at the solution of the problems of the conflict 
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of laws by a classification of all laws into “personal”, “ real”’, 
and “ mixed ”, a method which had proven barren of any definite 
results. Story likewise expresses some of the old ideas, but with 
him they constitute merely the veneer or “ shell ”’,”° but not the 
groundwork of his treatise. The substance of the Commentaries 
was based upon the decisions of Anglo-American courts. This 
constituted a new method and a complete break with that of the 
statutory school, the fetters of which Story helped to destroy in 
Europe. 

At the time of their publication, in 1834, Story’s Commentaries 
were without question the most remarkable and outstanding work 
on the conflict of laws which had appeared since the thirteenth cen- 
tury in any country and in any language. One hundred years 
have elapsed since then, during which, owing to the large increase 
in international trade and intercourse, the subject of the conflict 
of laws has gained greatly in importance. In the interval a large 
number of treatises on the subject have been written in many 
countries by some of the greatest jurists. Learned societies have 
been formed to study the problems of the conflict of laws. Legal 
periodicals have been established exclusively for the same purpose. 
International conventions have sought to unify the rules with 
reference to some of the most important topics. The United 
States this very year has witnessed the completion of a vast under- 
taking, the Restatement of the Conflict of Laws by the American 
Law Institute. During this century great changes have taken place 
also in the political or juridical conditions of the different coun- 
tries. In France, Italy, and Germany, the law has been unified, 
so that before the World War the questions of the conflict of laws 
could arise in those countries only between such countries and 
foreign nations. As a result the interprovincial or interstate side 
of the conflict of laws largely disappeared. But, with the dis- 
location of physical boundaries as a result of the war, interprovin- 
cial law has for the time being gained renewed importance.” In 
the United States the Federal Government has been forced since 
the time of Story to exercise powers formerly exercised by the 
states, notably in the field of interstate transportation, so as to 
prevent questions of the conflict of laws from arising in this field 
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between the states of this country. The due process clause of the 
Fourteenth Amendment to the Federal Constitution has played an 
ever increasing r6le in limiting the freedom and power of the state 
courts and legislatures. In the light of all these developments, 
what place may Story’s Commentaries on the Conflict of Laws be 
said to occupy today? 

So far as Anglo-American law is concerned, important works on 
the subject of the conflict of laws have since been written in Eng- 
land by Westfake, Dicey, and Foote, which have taken Story’s 
place as authoritative statements of the modern English law. In 
the United States no similar works have appeared. The only 
larger treatise on the subject is by Wharton,” which made no dis- 
tinct contribution to the subject. A century after their original 
publication, Story’s Commentaries continue to be freely cited by 
the courts of the United States. 

On the continent many eminent jurists have been attracted by 
the conflict of laws since the time of Story. The following are 
among the familiar names,”* in France, Foelix, Despagnet, Weiss, 
Lainé, Audinet, Surville & Arthuys, Pillet, Vareilles-Sommiéres, 
Bartin, Niboyet, Arminjon, Valery; in Belgium, Laurent, Rolin, 
Poullet; in Germany, Savigny, Bar, Niemeyer, Zitelmann, Kahn, 
Neumeyer, Frankenstein, Gutzwiller, Lewald, Melchior, Nuss- 
baum, Wolff; in Holland, Asser, Jitta, Kosters; in Italy, Mancini, 
Fiore, Lomonaco, Catellani, Fusinato, Contuzzi, Diena, Anzilotti, 
Cavaglieri, Pacchioni, Ago; in Austria, Walker; in Switzerland, 
Meili, Roguin, Brocher. Some of these writers have set forth the 
law of the particular country to which they belonged. Most of 
them, however, wrote theoretical works dealing with the funda- 
mental principles of the subject. Starting with a priori premises, 
for which the authors claimed universal validity, they erected 
thereon, largely by deductive processes, their “systems ” of the 
conflict of laws. This is not the place to indicate differences in the 
points of view maintained by the authors nor even to attempt a 
classification of their doctrines.* Of importance in this study is 
to ascertain how they compare with Story as regards their influ- 
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ence upon the conflict of laws. Of the nineteenth century writers 
two names stand out in this respect above the rest, and these are 
Savigny and Mancini. 
Savigny, known everywhere as the great German Romanist and 
the leading figure of the modern historical school, published five 
years after the appearance of Story’s Commentaries, the eighth 
volume of his great treatise on modern Roman law, dealing with 
the application of law from the standpoint of time and place.” 
Savigny looked for a scientific foundation of the rules of the con- 
flict of laws, which would enable them to develop on a universal 
basis, unhampered by the restricting influences of any particular 
local system of law. This scientific basis Savigny found to rest 
in the modern world upon the interdependence of sovereign states. 
According to Savigny, the problem of the conflict of laws does not 
involve the question whether the statutes of a particular state or 
country affect persons, things, or acts (as was the view of the statu- 
tory jurists), nor is it primarily a question of the limits of the 
power of a given legislator. In his estimation the question may 
be stated thus: “ To ascertain for every legal relation . . . that 
law to which, in its proper nature, it belongs or is subject.” 
This, he said, may be regarded as “a friendly concession among 
sovereign states ”’, but “ this suffrance must not be regarded as the 
result of mere generosity or arbitrary will, which would imply that 
it was also uncertain and temporary ”’, but as “the proper and 
progressive development of law ”.’7 The judge must apply the 
law of the state or country to which the legal situation before the 
court belongs, called by Savigny the “seat ” of the obligation. 
Savigny’s treatise met with a most enthusiastic reception, not 
only in Germany and on the continent in general, but likewise in 
England, where it has been referred to, until the appearance of 
the modern English works by Westlake, Dicey, and Foote, more 
often than any other work except that of Story. Savigny did not 
try to find a direct solution for the manifold problems in the con- 
flict of laws, but he sought to find a method which would furnish 
a key to their solution. The method that he gave to the world was 
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hailed as the veritable beginning of the modern science of the con- 
flict of laws, and with it the work of the statutory writers lost on 
the continent all further influence. Story’s Commentaries has 
created a new epoch in the history of the conflict of laws, but his 
work was a practical one, based on the experience of Anglo- 
American courts. Conditions on the continent were different. 
The courts did not occupy there the prestige held by them in 
England, the result being that the continental law was developed 
by the jurists rather than by the courts. Story’s mode of approach 
was, therefore, foreign to that in vogue on the continent. More- 
over, the Anglo-American conflict of laws had grown up along 
peculiar channels, influenced by feudalistic conceptions and in- 
sular notions of the common law, which were antagonistic to those 
recognized in continental Europe. While the rich storehouse of 
English and American decisions and the judicial appraisal thereof 
by a learned and practical-minded judge could not help being 
appreciated and was in the nature of things drawn upon, Savigny’s 
theoretical work was more in harmony with their mode of think- 
ing. Since its appearance and until the end of the nineteenth 
century, Savigny’s treatise on the conflict of laws may be said to 
have dominated continental thinking on the subject. 

The third leading figure of the nineteenth century in the field 
of the conflict of laws is Mancini. This great Italian statesman 
occupies a position quite different from that of either Story or 
Savigny. He wrote neither a great practical work on the conflict 
of laws of Italy, nor did he launch into the world an epoch-making 
theoretical treatise. His fame goes back to a lecture delivered by 
him on January 22, 1851, at the University of Turin on the sub- 
ject of ‘“‘ Nationality as the Basis of International Law”.”* In 
this lecture Mancini propounded a new theory of law, to the effect 
that law is essentially personal instead of territorial. It is made 
for a people and not for a territory — for a people whose common 
consciousness of nationality is derived from the landscape of the 
country in which they were born, from race, speech, custom, his- 
tory, law, and religion. Law is territorial only insofar as it is a 
matter of public order. In the system of Mancini the notion of 
public policy no longer intervenes by way of exception in the con- 
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flict of laws as a limitation upon the application of foreign law, 
as it still does with Savigny. It constitutes one of the two funda- 
mental principles upon which the rules of the conflict of laws rest. 
If a given provision of a local law is one of public order, it is. 
territorial and applicable to all within the territory, without ref- — 
erence to their nationality. If it does not fall within this cate- 
gory, it is personal, and the /ex patriae controls. The conclusion 
last stated was modified, however, by a third fundamental prin- 
ciple, relating to the autonomy of the parties and the idea of lib- 
erty, according to which the law chosen by the parties will control, 
so far as they are free to choose the law. 

The new doctrine announced by Mancini, so contrary to that 
of Story and Savigny, came at a time of national aspirations and 
for that reason found a welcome response, not only in Italy but 
elsewhere. The principle of nationality was adopted by the 
Italian Civil Code, of 1865, as the law governing capacity, status, 
and domestic relations, the rights of succession upon death, and 
to some extent the law governing contracts. In the legislation 
of other countries the /ex patriae displaced the lex domicilii as 
regards capacity and status and in other respects. Mancini’s 
views exerted also great influence upon the courts of continental 
Europe belonging to the Latin group, especially in the matter of 
“ordre public”. Every legislation dealing with the conflict of 
laws in Europe since the time of Mancini has made nationality 
the basis of the personal law in its system of the conflict of laws. 
It is only in the most recent times that a certain reaction has set 
in among the continental writers against the views advocated by 
Mancini, it being recognized today that the law of domicil has a 
legitimate place alongside that of the lex patriae. 

In the twentieth century another person has arisen who de- - 
serves to be mentioned in connection with Story, Savigny, and 
Mancini, as one of the great figures in the field of the conflict of 
laws. This is Dr. Antonio Bustamante, of Havana, Cuba. A dis- 
tinguished jurist, his title to recognition among the great person- 
alities in the field of the conflict of laws rests upon his authorship 
of the Pan-American Code of Private International Law,” which 
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was adopted at the Sixth Pan-American Conference at Havana in 
1928, and which has been ratified by many of the Latin-American 
countries.*° The scope of the conflict of laws, according to Busta- 
mante, is a two-fold one. It should indicate what foreign laws 
- should be recognized as operative within a given state or country, 
and in addition it should set out the limits within which, from an 
international point of view, the legislation of such state or country 
should be confined. Similarly to the classification suggested by 
Mancini’s doctrine, Bustamante would divide all laws into three 
classes: (1) those applying to persons by reason of their domicil 
or nationality and following them even when they go to another 
country. These he calls personal, or of an internal public order. 
(2) Those binding alike upon all persons residing within the ter- 
ritory, whether or not they are nationals. These he calls terri- 
torial, local, or of an international public order. (3) Those apply- 
ing only to the expression, interpretation, or presumption of the 
will of the parties, or of one of them. These he calls voluntary 
or of a private order. The difficulty with this mode of approach 
is that it furnishes no solution whenever the countries with which 
the juridical situation is connected fail to classify their laws in the 
same manner.** It also throws upon the judge of the forum 
the duty of classifying laws of a foreign country in accordance 
with the three-fold division above suggested, a task which he is 
scarcely able to undertake successfully. 

Story’s general theory of the conflict of laws is presented in the 
first two chapters of his Commentaries. According to Story, the 
laws of a country operate proprio, vigore only within the limits of 
their territory. Whatever extraterritorial power they have re- 
sults from their voluntary recognition, on grounds of comity, by 
the other states or countries. In thus attributing territorial force © 
to law, Story follows the general maxims formulated by Huber. 
Story says: “ The laws of every state affect, and bind directly all 
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property, whether real or personal, within its territory.” ** And 
“no state or nation can, by its laws, directly affect, or bind prop-. 
erty out of its own territory, or persons not resident therein, 

. . 2’ 8% “ Whatever force and obligation the laws of one coun- 
try have in another, depends solely upon the laws, and municipal 
regulations of the latter, that is to say, upon its own proper juris- 
prudence and polity, and upon its own express or tacit consent.” ** 

Most continental writers have been severely critical of Story’s 
theory of “comity”. As used by the Dutch writers the term 
“ comity ” had a political connotation, which appears to leave the 
application of foreign law to the discretion of the courts, instead 
of basing it upon a duty to do justice. Story stated, however, ex- 
pressly, that it rested upon “a sort of moral necessity to do 
justice ”’.*° Nevertheless, no amount of explanation will cause 
the theory of “comity” to be acceptable to continental jurists, 
because of the suggestion contained therein that the rules of the 
conflict of laws have their foundation, not in considerations of 
law and justice but of self-interest and courtesy to other states. 
Meili has said of comity that it had prepared a “ juridical blind 
alley ” °° for our subject, and that it blocked the way to its future 
development. According to Gutzwiller, a system of the conflict 
of laws based upon “ comity ” is “ based upon sand ”’.*’ Busta- 
mante says that comity is based on such ideas as interest, cour- 
tesy, and reciprocity, and that “the name of science cannot be 
given to them, nor even a eeu and useful system be based 
thereon.” ** 

The objection that “ comity ” implies self-interest, convenience, 
and utility is in itself without force, for the positive rules of the 
conflict of laws of all foreign systems rest upon such considera- 
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tions. For example, the choice between the law of domicil and 
that of nationality and the notions of “ public policy ” are clearly 
determined by them. Nor would, in the eyes of most continental 
jurists, the objection to the Anglo-American point of view be re- 
moved by the mere elimination of the word “ comity ” from its 
juristic terminology. Following Savigny, they insist upon the 
necessity of some international foundation for the rules of the con- 
flict of laws. They regard the rules of the conflict of laws as im- 
posed by some superior or outside power — be it that of interna- 
tional law, or of a common consciousness which is binding in the 
nature of things. Between this view and the Anglo-American law 
there is an irreconcilable gulf. Anglo-American law does not ad- 
mit the concept of law entertained by the above writers, which 
has no reference to physical force. It insists, therefore, that in 
the present organization of the world the rules of the conflict of 
laws are not enforced by any outside or superior authority, but 
are voluntarily accepted by each sovereign state. The very fact 
of sovereignty precludes the notion that foreign law can have 
any force or validity within the state except with the permission 
of the territorial sovereign. 

Story’s views on the subject of comity have been attacked in 
the United States, so far as they have reference to the laws of the 
different states of this country. The contention has been made 
that the courts of one state should be under a constitutional obli- 
gation to recognize rights created by the law of a sister state, and 
that Story’s notion of comity has prevented the adoption of this 
view by the Suprenie Ceurt of the United States.*° The allegation 
is that under the comity doctrine the courts of one state have de- 
clined to give effect to causes of action that arose in a sister state. 
The Supreme Court has recognized in the past the power of the 
courts of the individual states to decline to enforce causes of ac- 
tion of a sister state on grounds of public policy, but it is free at 
any time to reverse this position by invoking the due process 
clause or the full faith and credit clause of the Federal Constitu- 
tion. Ifa distinction is to be made between the power of courts 
to enforce causes of action that have arisen in a foreign country 
and those that have arisen in a sister state, it would seem that the 
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proper way of attaining the end would be by invoking constitu- 
tional provisions and not by an attack upon the comity theory in 
general. So far as the rules of the conflict of laws are concerned, 
apart from constitutional obligations, it is perfectly clear today 
that they are adopted by our courts in the same manner as are 
rules of domestic law. Since comity in the sense of courtesy to 
other nations is not a factor entering into the judicial process, it 
would be well if the use of the term were abandoned. 

Serious issue may be taken with Story’s territorial theory of 
Anglo-American law. The assertion that “ no state or nation can 
by its own laws directly affect or bind property out of its own 
territory, or bind persons not resident therein” is, to say the 
least, misleading.*® ‘ Much of the confusion in Anglo-American 
legal thinking ”, says Professor Cook, “ goes back to Story’s trea- 
tise.” ** A detailed criticism, however, of Story’s views in this 
regard would be out of place in a commemorative article on the 
occasion of the one hundredth anniversary of his Commentaries. 
Many new schools of thought have arisen since the time of 
Story, and in the light of these changes no general statement 
made a century ago concerning the nature of sovereignty, law, 
or rights will bear the test of critical examination today. There 
are even now great differences of view regarding the most elemen- 
tary and fundamental notions in the conflict of laws. Continental 
thought still differs radically from Anglo-American, and no agree- 
ment exists among the writers of any country. Other criticisms 
of Story’s treatise, to the effect that it avoids any statement of 
general principle,” that it contains no attempt at historical de- 
velopment of the subject,®* and that it is “ one of the least scien- 
tific ”’,°* because of its indiscriminate use of foreign authors, may 
be ignored likewise, in view of the general objective of this article. 

No doubt, the great vogue since the days of Savigny of a priori 
writings on the conflict of laws hid for a time on the continent the 
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true merits of Story’s Commentaries. In recent years, however, 
a change has come about in continental thinking, for the exclusive 
use of the theoretical method has been found insufficient and a 
more realistic approach in the study of the conflict of laws found 
to be indispensable. As a result, Story is honored once more as 
the first and foremost representative of the practical method. One 
of the leading German writers, speaking of Story’s influence upon 
the development of the conflict of laws, says that through his in- 
fluence upon Foelix, Savigny, and Bar he has given Europe “a 
sound and equitable conception of the conflict of laws”’.°° This 
is the highest praise that could be bestowed upon any author. In 
the United States and England, Story is revered today as the 
father of the conflict of laws. In this one hundredth anniversary 
year of the publication of his Commentaries, the rest of the world 
joins the Anglo-American in rendering homage to the great Ameri- 
can jurist, and to acclaim him one of the leading personalities of 
all time in the field of the conflict of laws. 


Ernest G. Lorenzen. 
ScHoot or Law. 


95 Gutzwiller, 29 RecuEmL pes Cours, AcaD. DE Dr. INT. (1929) 341, 351. 
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SOME COMMENTS ON THE CORPORATE 
REORGANIZATIONS ACT 


I SHOULD like to say a few words ”’, said Lord Justice Bowen 
in the first significant case arising under the Joint Stock 
Companies Arrangement Act, 1870,’ to reach the Court of Ap- 
peal, “as the matter is an important one, and this is a very re- 
markable Act of Parliament.” * If justification is necessary for 
a discussion of the provisions as to corporate reorganization re- 
cently added by Congress to the Bankruptcy Act,*® it may be 
placed on similar grounds. 

The general structure set up by the Corporate Reorganizations 
Act can be briefly sketched.* The Act applies, with certain ex- 
ceptions not here material, to any corporation which could become 
a bankrupt ° and also to railroad corporations not subject to the 


1 33 & 34 Vict. c. 104. Comparison of the Joint Stock Companies Arrange- 
ment Act, 1870, with the recent corporate reorganizations amendment to the Bank- 
ruptcy Act is illuminating as an illustration of the difference in method between 
English and American legislation. The English Act is not more than four hundred 
words in length; the official print of the two new sections added to the Bankruptcy 
Act occupies more than twelve closely printed pages. 

The Joint Stock Companies Arrangement Act, 1870, appears to have withstood 
the test of years with remarkable success. The only important amendment was 
made by the Companies Act, 1900, 63 & 64 Vict. c. 48, which contained a provision 
(§ 24) to the effect that the Joint Stock Companies Arrangement Act should “ ap- 
ply not only as between the company and the creditors, or any class thereof, but as 
between the company and the members, or any class thereof.” Later revisions of 
the Companies Act have included the Joint Stock Companies Arrangement Act 
without substantial revision. 8 Epw. VII, c. 69, § 120 (1908) ; 19 & 20 Geo. V, c. 
23, $153 (1929). 

2 In re Alabama, New Orleans, Tex. & Pac. Junction Ry., [1891] 1 Ch. 213, 242. 

3 P. L. No. 296, 73d Cong., 2d Sess., approved June 7, 1934. Two new sections 
are added to the Bankruptcy Act. The first section, 77A, confers upon courts of 
bankruptcy jurisdiction over the proceedings provided for in the second section, 
77B. The Act of June 7, 1934 also contains important amendments to certain sec- 
tions of the Bankruptcy Act which deal with ordinary proceedings in bankruptcy, 
notably § 63(a) and §67(f). Sections 77A and 77B are sometimes referred to in 
this article as the Corporate Reorganizations Act or simply as the Act. 

4 This sketch omits many qualifications and details, its purpose being simply 
to outline the general scheme of the Act as a basis for the discussion that follows. 

5 Municipal, railroad, insurance, and banking corporations are thus excluded. 
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Railroad Reorganization Act. The proceeding is begun by peti- 
tion. This may be filed either by the corporation or by three or 
more creditors having claims in excess of $1,000. The petition 
must allege that the corporation is insolvent or unable to meet its 
debts as they mature, and, in the case of a petition filed by 
creditors, “if a prior proceeding in bankruptcy or equity receiver- 
ship is not pending ”’, that the corporation has committed an act 
of bankruptcy within four months. When the petition is filed by 
creditors, the corporation may answer. The judge shall enter an 
order dismissing the petition or approving it as properly filed. 
Upon approving the petition the judge may appoint a trustee or 
trustees or may continue the corporation (called the “ debtor ”) in 
possession of its estate. In either event a hearing as to the future 
administration of the estate is to be held within thirty days on 
notice to all creditors and stockholders. A plan of reorganization 
may be proposed by creditors not less than 25 per cent in amount 
of their class and 1o per cent in amount of all claims, or (unless 
the debtor is found to be insolvent) by stockholders not less than 
10 per cent in amount of any class and not less than 5 per cent in 
amount of the total number of shares of all classes outstanding, 
or by the debtor. The court may confirm the plan when satisfied 
that it is fair and equitable, if the plan has been approved by two 
thirds of each class of creditors affected by the plan and not pro- 
vided for in one of the ways specified in the Act and, unless the 
debtor is insolvent or stockholders are otherwise provided for as 
specified in the Act, by a majority of each class of stockholders. 
Upon confirmation, the plan is binding on all persons affected 
thereby. If a plan is not proposed or confirmed within a reason- 
able time, the court may, after hearing, dismiss the petition. 

It is not the purpose of this article to paraphrase the Act. 
Lawyers who prefer their statutes in predigested form will find 
no difficulty in procuring any quantity of analyses of and guides 
to Section 77B. Nor, on the other hand, will any effort be made 
to appraise the effectiveness of the Act in repressing the activities, 
whether regarded as baneful or beneficent, of reorganization man- 


Bankruptcy Act §4. The first two of these categories are, however, included in 
other federal reorganizations acts. See, as to municipalities, P, L. No. 251, 73d 
Cong., 2d Sess., approved May 24, 1934; as to railroads, 47 Stat. 1474, 11 U. S. 
C. A. § 205 (1933). 
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agers and committees. The only attempt which will be made 
here is “to say a few words” in regard to certain innovations 
made by the Act and various problems which, it is believed, will 
arise in its administration. To that end, it will be necessary in 
the first instance briefly to examine ‘“‘ what was the . . . law be- 
fore the making of the Act” and “ what was the mischief and 
defect for which the . . . law did not provide.” * 


I. THe NECEssITyY FOR LEGISLATION 


For many years the standard vehicle in this country for the 
administration of the affairs of embarrassed corporations has been 
the equity receivership.* In a few early cases receivers were ap- 
pointed on the application of the corporation itself.° But the 
general practice has been that a bill should be brought by a 
“friendly” simple contract creditor and that the corporation 
should join in the prayer of the bill. Where, as was generally the 
case, the complainant selected was a citizen of a state other than 
that in which the company was incorporated, relief was sought in 
the federal courts. Whatever doubts had existed as to the validity 
of the practice seemed to be set at rest by the decision of the 
Supreme Court in 1908 in Re Metropolitan Ry. Receivership.”° 
During the financial difficulties of the early 1920’s, the equity re- 
ceivership, generally in the federal court, continued to be not 
merely the favorite but practically the universal procedural de- 
vice for effecting reorganization through judicial process. But 
in the course of the present depression the opinion became general 


6 Compare in this connection the following, all dealing with the Railroad Reor- 
ganization Act, 47 Star. 1467, 11 U. S. C. A. § 205 (1933): Rodgers and Groom, 
Reorganization of Railroad Corporations under Section 77 of the Bankruptcy Act 
(1933) 33 Cov. L. Rev. 571; Weiner, Reorganization under Section 77: A Comment 
(1933) 33 Cou. L. Rev. 834; Lowenthal, The Railroad Reorganization Act (1933) 
47 Harv. L. Rev. 18; Douglas, Protective Committees in Railroad Reorganizations 
(1934) 47 Harv. L. REv. 565. 

7 Heydon’s Case, 2 Co. 7a (Ex. 1584). 

8 Apparently the first reported instance is Collins v. Central Bank, 1 Ga. 435 
(1846). See Glenn, The Basis of the Federal Receivership (1925) 25 Cou. L. 
REV. 434. 

® Wabash Ry. v. Central Trust Co., 22 Fed. 272 (C. C. E. D. Mo. 1884) ; Central 
Trust Co. v. Wabash Ry., 29 Fed. 618 (C. C. E. D. Mo. 1886) ; Collins v. Central 
Bank, 1 Ga. 435 (1846). 

10 208 U.S. 90 (1908). 
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that the equity receivership was inadequate for the needs of the 
situation. 

Perhaps the most important basis for this opinion was a wax- 
ing doubt in regard to the validity of the procedural device 
itself. The doubt arose from certain dicta of the Supreme Court 
— dicta all the more terrifying to the bar because of the Delphic 
manner of their utterance. The first of these oracular pronounce- 
ments came in 1928 in Harkin v. Brundage.* The facts of the 
case furnished no occasion for a general excursus upon the federal 
equity receivership. The Supreme Court found that fraud had 
been practiced on the state court in order to obtain the appoint- 
ment of receivers in the federal court, and, on such a finding, there 
could hardly be two opinions as to the impropriety of the appoint- 
ment of receivers by the district judge. But, in addition to con- 
demning “‘ what was done here in delaying the state court and in 
inducing the federal court to act without a full disclosure of what 
had been done in the state court’, Chief Justice Taft delivered 
the following caveat: 


“We do not wish what we have said to be taken as a general ap- 
proval of the appointment of a receiver under the prayer of a bill brought 
by a simple contract creditor simply because it is consented to at the 
time by a defendant corporation. The true rule in equity is that under 
usual circumstances a creditor’s bill may not be brought except by a 
judgment creditor after a return of ‘ nulla bona’ on execution. When a 
receiver has been thus irregularly appointed on such a bill without ob- 
jection, and the administration has proceeded to such a point that it 
would be detrimentakto all concerned to discharge the receiver, the 
receivership has been permitted to continue because not seasonably ob- 
jected to.” #2 


As authority for these remarks, the Chief Justice cited Pusey & 
Jones Co. v. Hanssen,* United States v. Butterworth Corp.,\* and, 
most astonishing of all, Re Metropolitan Ry. Receivership.*® 


11 276 U.S. 36 (1928). 

12 Td. at 52. Possible abuses in the receivership jurisdiction of the federal courts 
had been pointed out by Chief Justice (then Circuit J udge) Taft as early as 1895. 
(1895) 18 A. B. A. Rep. 237, 262-64. 

18 261 U.S. 491 (1923). 

14 269 U.S: 504 (1926). 

15 208 U. S. 90 (1908). 
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If earlier reorganizers had regarded the Boyd case** as “a 
veritable demon incarnate ”’,’’ reorganizers of the 1920’s had far 
greater justification for considering the dictum in Harkin v. 
Brundage in a similar light. The suggestion of “ irregularity ” in 
the procedure regularly followed by the most eminent practi- 
tioners and consistently approved by the courts, came as a bolt 
from the blue. Of the three cases cited by the Chief Justice, 
neither the Pusey & Jones case nor the Butterworth case fur- 
nished any support for his statement,** and the third, the Metro- 
politan Ry. case, was squarely opposed to it. The opinion in that 
case had laid down in the broadest terms that the objection that 
the complainant was not a judgment creditor “ is a defense in an 
equity suit which may be waived . . . and when waived the case 
stands as though the objection never existed.” *® The Metropoli- 
tan Ry. decision did not purport to be based upon the fact that 
the receivership had “ proceeded to such a point that it would be 
detrimental to all concerned ” to terminate it. Indeed, the facts 
in that case would have precluded placing the decision on any 
such ground, for the attack on the receivership was begun within 
a month after its inception and the cause was argued in the 
Supreme Court only two months later. 

In any event, however little support might be found in previous 
decisions for the dictum in Harkin v. Brundage, it was a dictum 
which reorganizers could not ignore. The dictum established that 
a consent receivership might, on seasonable application, be va- 
cated. When it would be and when it would not be, was left in 
doubt. The Chief Justice made no attempt to formulate a cri- 
terion, and the next three terms of the Court gave no occasion for 
elucidating the Harkin v. Brundage dictum. 

In the spring of 1932 a statement in an opinion by Mr. Justice 


16 Northern Pac. Ry. v. Boyd, 228 U. S. 482 (1913). 

17 Cravath, The Reorganization of Corporations, in Some LecaL PHASES OF 
CoRPORATE FINANCING, REORGANIZATION AND REGULATION (1917) 153, 197. 

18 The Pusey & Jones case, 261 U.S. 491 (1923), reaffirmed the established rule 
that a simple contract creditor is not entitled to have a receiver appointed over the 
opposition of the defendant, and further held that a state statute could not enlarge 
the equity jurisdiction of the federal courts in this regard. The Butterworth case, 
269 U.S. 504 (1926), held that a consent receivership was a voluntary assignment 
within § 3466 of the Revised Statutes (1874). See note 75, infra. 

19 208 U.S. at 110. 
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Cardozo ® gave some ground for belief that in the Brundage case 
the Supreme Court had meant only to caution against use of the 
receivership as a method of postponing a liquidation which was 
patently inevitable. Hopes founded on this.opinion proved, how- 
ever, to be illusory. For, in Shapiro v. Wilgus,” the Court pro- 
ceeded to amplify the dictum in the Brundage case. Again, the 
facts called for no observations of a general character. An indi- 
vidual, who, of course, could not have had a receiver of himself 
appointed, transferred his property to a corporation, for which a 
consent receivership was arranged. The transfer being plainly 
a fraudulent conveyance, the possession of the receivers fell with 
the title of the corporation. But the Court was not content to 
rest its decision on these simple grounds. It added, speaking 
again through Mr. Justice Cardozo: 


“‘ Ordinarily a creditor who seeks the appointment of receivers must 
reduce his claim to judgment and exhaust his remedy at law... . 
True indeed it is that receivers have been appointed even by federal 
courts at the suit of simple contract creditors if the defendant was 
willing to waive the irregularity and to consent to the decree. This is 
done not infrequently where the defendant is a public service corpora- 
tion and the unbroken performance of its services is in furtherance of 
the public good. Re Metropolitan Railway Receivership, 208 U. S. go, 
109, 111. It has been done at times, though the public good was not 
involved, where legitimate private interests might otherwise have suf- 
fered harm. . . . We have given warning more than once, however, that 
the remedy in such circumstances is not to be granted loosely, but is 
to be watched with jealous eyes.” 22 


The effect of this statement, followed by a similar comment a 
year later,** was to make the federal equity receivership a vehicle 


20 Michigan v. Michigan Trust Co., 286 U.S. 334, 345 (1932): “ This court has 
had occasion to point out the abuses that can arise from friendly receiverships fore- 
stalling the normal process of administration in bankruptcy and enabling a tottering 
business to continue while creditors are held at bay”. This was consistent with the 
caution expressed by the Court in the Metropolitan Ry. case against undue pro- 
longation of the receivership. See 208 U.S. at 111-12. 

21 287 U.S. 348 (1932). 22 Td. at 355-56. 

23 In First Nat. Bank v. Flershem, 290 U. S. 504, 515 (1934), Mr. Justice Bran- 
deis stated in a footnote that “all the cases in which this Court appears to have 
exercised this power [of appointment of receivers and judicial sale] in aid of re- 
organization . . . dealt with railroads or other public utilities where continued 
operation of the property and preservation of its unity seemed to be required in 
the public interest.” This might be construed as a definite admonition against the 
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of dubious utility for reorganization except in the case of railroad 
and other public service corporations. The directors of a hard- 
pressed industrial corporation would scarcely be comforted to 
know that a receivership could be relied upon to the extent that 
an appellate court, watching “ with jealous eyes ”’, should be con- 
vinced that “ legitimate private interests would otherwise have 
suffered harm.” Counsel could not take the responsibility for 
advising as to a standard so subjective and tenuous. The immedi- 
ate effect of the dicta in the Brundage and Shapiro cases was a 
tendency to conduct the reorganization of industrial corporations 
under the aegis of the bankruptcy courts. The ultimate result 
of these dicta, reénforced by other factors, was the enactment of 
the Corporate Reorganizations Act and a consequent expansion of 
the jurisdiction of the federal courts over the affairs of insolvent 
corporations far beyond anything that existed when these pro- 
nouncements of the Supreme Court were delivered. The victory 
of the Supreme Court over the federal equity receivership was 
Pyrrhic indeed.” 


appointment of receivers in the second of the two classes of cases enumerated in 
Shapiro v. Wilgus, namely, where “though the public good was not involved, . . 
legitimate private interests might otherwise have suffered harm.” 287 U. S. at 356. 

24 It is not meant to indicate that the federal equity receivership was an ideal 
system or to deny that the practice had been, in certain respects, severely abused. 
The appointment of receivers unduly friendly to the management, with the conse- 
quent stifling of meritorious causes of action for misfeasance against officers or di- 
rectors, and the tendency to cause creditors to permit the four months’ period to 
slip by and thus lose their right to file an involuntary petition in bankruptcy, un- 
doubtedly constituted serious demerits in the practice. Both of these abuses could 
have been corrected by a proper use by the Supreme Court of its power to pre- 
scribe rules of practice in equity causes. Compare ANNUAL REporT OF SPECIAL 
CoMMITTEE ON Egouity RECEIVERSHTPS, BAR ASSOCIATION OF THE CiTy or NEw 
York, YEAR Boox (1927) 299, 321; id. (1930) 407; Hearings before Committee of 
the Judiciary of the House of Representatives on H. R. 9997, 9998, 9999, 10,000, 
71st Cong., 2d Sess. (1930) ; Sunderland, Historical Background of the Corporate 
Bankruptcy Reorganization Act (1934) 1 CORPORATE REORGANIZATIONS 46-47. In- 
stead, the Court’s attempt, apparently, was to destroy the federal equity receiver- 
ship altogether except in cases of public service corporations. It may be suggested 
that the Court was concerned not only over lack of equity jurisdiction but over 
lack of diversity jurisdiction. However, neither in Harkin v. Brundage nor in 
Shapiro v. Wilgus, did the Court proceed from this angle. Any attack on the fed- 
eral equity receivership from the standpoint of the lack of diversity jurisdiction 
would have been as fatal to the railroad and public utility receivership, which the 
Court evidently wished to retain, as to the spanionnenlp of industrial corporations, 
which it apparently desired to destroy. 
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At the very time when these theoretical doubts were arising, a 
practical defect in the receivership as a vehicle for the reorgani- 
zation of large corporations became particularly apparent — 
namely, the problem of ancillary receiverships. The difficulties 
caused by the fact that equity receivers have only possession and 
_ not title, with the consequent “ necessity of instituting an ancil- 
lary proceeding in every jurisdiction in which the corporation has 
property ”, had, to be sure, long been realized.”® In the case of 
railroads and public utilities, the typical receiverships prior to the 
1920’s, these difficulties were minimized by Section 56, added to 
the Judicial Code in 1911,”° which provided that in any suit in 
which a receiver was appointed of “land or other property of a 
fixed character ”, the receivership might be extended over all the 
property in the judicial circuit. Section 56, however, was of little 
service in the case of the ordinary industrial corporation having 
property of a discontinuous character in a number of states.” 
And it was precisely this type of corporation which, in the depres- 
sion of the 1930’s, found particular need for a spell of “ sitting 
under the chancellor’s umbrella and watching the weather out- 
side’. The large chain store corporation was likely to find itself 
under so many different umbrellas that its view of the weather 
was wholly obscured.” 

‘It was not unnatural, therefore, that counsel should have turned 
to the only other federal forum in which the insolvent corporation 
might find refuge, namely, the bankruptcy court. Here there were 


25 Cravath, supra note 17, at 160; ROSENBERG, CORPORATE REORGANIZATION AND 
THE FEepERAL Court (1924) xiii-xiv (urging a federal statute conferring title on 
receivers) ; ANNUAL REPORT OF SPECIAL COMMITTEE ON EQuity RECEIVERSHIPS, 
Bar AsSOcIATION OF THE City oF New York, YEAR Book (1927) 299, 304. 

26 36 SraT. 1102, § 56, 28 U.S.C. A. $117 (1926). 

27 In Lion Bonding Co. v. Karatz, 262 U. S. 77, 87 (1923), § 56 was held inap- 
plicable to an insurance company having money and credits in various states. In 
Neveaux v. Interstate Motor Freight Corp., 57 F.(2d) 348 (E. D. Mich. 1932), 
a lower court held that the section applied to a trucking company operating ve- 
hicles over the highways; in view of the language of the Supreme Court in the 
Karatz case, it may be doubted whether this decision is sound. 

28 Hough, J., dissenting, in Manhattan Rubber Mfg. Co. v. Lucey Mfg. Co., 
5 F.(2d) 39 (C. C. A. 2d, 1925). 

29 In the receivership of F. & W. Grand 5-10-25 Cent Stores, Inc., there were 
32 ancillary proceedings. See May Hosiery Mills v. United States District Court. 
64 F.(2d) 450, 452 (C. C. A. oth, 1933). The volume of detail and the useless ex- 
pense resulting from these proceedings must have been staggering. 
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no jurisdictional doubts to cast a cloud over the administration. 
Ancillary receiverships were compressed into the brief period 
necessarily elapsing before a trustee could be elected.*° Once the 
trustee had qualified, there was nothing to interfere with the uni- 
fied administration of the estate. 

While there were thus distinct gains to be had by resort to the 
bankruptcy courts,’ bankruptcy was not an ideal vehicle for re- 
organization. ‘‘ The impatience of the bankruptcy court to secure 
an early sale and distribution ”, which Mr. Cravath had noted in 
1916,** continued in the 1930’s. Doubts existed as to the jurisdic- 
tion of the bankruptcy court to determine the fairness of a plan 
of reorganization. If such jurisdiction were lacking, the now 


30 The danger of wasteful ancillary receiverships in bankruptcy even during this 
limited period was removed by General Order in Bankruptcy No. 51, which became 
effective May 15, 1933. 

31 Another reason for the choice of bankruptcy, rather than equity, in many 
cases, was the belief that claims for damages for the breach of leases could be 
proved in equity under Wm. Filene’s Sons Co. v. Weed, 245 U. S. 597 (1918). 
It seems clear that the Filene case does not support so extreme a view. See the un- 
reported decision of Mack, J., in Western Elec. Co. v. Powers Accounting Co., Claim 
of Pren-Brook Corp., S. D. N. Y., E-19-50, April 14, 1922, and the recent decisions 
of the circuit court of appeals in Wake Development Co. v. Auburn-Fuller Co., 71 
F.(2d) 702 (C. C. A. oth, 1934), and Moore v. McDuffie, 71 F.(2d) 729 (C.C. A. 
oth, 1934). However, until the amendment to § 63(a) of the Bankruptcy Act made 
by § 4 of the Act of June 7, 1934, it was doubtless true that the rights of landlords 
to prove claims in equity receiverships were somewhat more extensive than in bank- 
ruptcy. For example, while in bankruptcy the landlord could not prove for rent ac- 
crued after the date of the petition, in equity he could prove for rent ac- 
crued up to the last date for filing claims. Rogers v. United Grape Products, Inc., 
2 F. Supp. 70 (W. D. N. Y. 1933). Again, if a lease provided that on termination 
by the landlord because of the tenant’s default, the tenant would pay the landlord 
an amount equal to the difference between the agreed rent for the balance of the 
term and the rental value of the premises, the Filene case would permit the landlord, 
on terminating the lease prior to the last date for the filing of claims in an equity 
receivership, to prove a claim on the covenant; apparently he could not prove such 
a claim in bankruptcy unless the clause was so drawn that the filing of the petition 
ipso facto gave rise to the claim. See In re F. & W. Grand 5-10-25 Cent Stores, Inc., 
69 F.(2d) 807 (C. C. A. 2d, 1934); Quinn v. Jaloff, 71 F.(2d) 707 (C. C. A. oth, 
1934). Compare Jn re Outfitters’ Operating Realty Co. Inc., 69 F.(2d) 90 
(C. C. A. 2d, 1934), cert. granted, sub nom. Trust Co. v. Perry, Inc., May 14, 
1934. 

32 See note 17, supra, at 161. In some cases, e.g., that of the United Cigar Stores 
Company of America, the action of the bankruptcy court in ordering substantial 
distributions in advance of a sale has apparently been a source of considerable dis- 
tress to prospective reorganizers. See N. Y. Times, June 23, 1933, at 28; July 6, 
at 33; July 27, at 25; Aug. 4, at 21; Sept. 12, at 33; March 25, 1934, § 2, at 13. 
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“ domesticated” ** Boyd case might again become a serious 
threat. Moreover, the very stringency of the provisions of Sec- 
tion 63 of the Bankruptcy Act defining provable claims, which 
had made bankruptcy attractive to the corporation with numerous 
landlord or tort creditors,** created new problems for reorganizers 
in the shape of large classes of claimants who, under the Boyd 
doctrine, were entitled to “ a fair offer ” if any valuable rights were 
to be given to stockholders, but of whom the bankruptcy court 
could take no official notice. 

The factors above enumerated had thus made evident the 
desirability of legislation. Present-day financial conditions fur- 
nished the final impetus. Reorganization practice had long 
involved the necessity of raising cash for the payment of dis- 
senters.*° Previously this burden had not been particularly seri- 
ous. But under the conditions which have prevailed in the invest- 
ment market during the present depression, the necessity of © 
raising new money to pay dissenters became in many cases an 
insuperable obstacle to reorganization. Reform in reorganization 
procedure was clearly required; the reform took the shape of the 
provision of an entirely new vehicle, superseding both reorganiza- 
tion devices previously employed. 


83 Swaine, Reorganization of Corporations; Certain Developments of the Last 
Decade, in Some LEGAL PHASES OF CORPORATE FINANCING, REORGANIZATION AND 
REGULATION (1931) 133, 134. 

84 See Schall v. Camors, 251 U. S. 239 (1920); Manhattan Properties, Inc. v. 
Irving Trust Co., 291 U. S. 320 (1934). Compare Douglas and Frank, Landlords’ 
Claims in Reorganization (1933) 42 YALE L. J. 1003. - 

85 The only authorities upholding the power of the equity court to require 
dissenting creditors to accept securities in the reorganized company are the much 
discussed decisions in the Rock Island receivership. Phipps v. Chicago, R. I. & 
P. Ry., 284 Fed. 945 (C. C. A. 8th, 1922); Chicago, R. I. & P. Ry. v. Lincoln 
Horse & Mule Comm. Co., 284 Fed. 955 (C. C. A. 8th, 1922). Although under 
§ 12 of the Bankruptcy Act, dissenting creditors are bound by a composition ac- 
cepted by a majority in number and amount of the creditors and confirmed by 
the court, there have been relatively few attempts to utilize §12 as a vehicle for 
corporate reorganization. Probably this has been due primarily to the jurisdictional 
doubts referred to in the text and to the fact that the Bankruptcy Act provided no 
method for dealing with claims not technically provable. As to the effect of a com- 
position on such claims, see Im re Frischknecht, 223 Fed. 417 (C. C. A. 2d, 1915); 
Aetna Casualty and Surety Co. v. Tramley, Inc., 260 N. Y. 280, 183 N. E. 425 
(1932) ; and the criticism of the latter decision in Douglas and Frank, supra note 34, 
at 1028-36. It has also been said that § 12 does not authorize the usual form of 
corporate reorganization. See, e.g., Thacher Report, infra note 36, at go. 
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II. LEGISLATIVE History OF THE ACT 


The starting point in the legislative evolution of the Corporate 
Reorganizations Act was the investigation of bankruptcy law and 
practice undertaken by Solicitor General Thacher in pursuance 
of a direction made by President Hoover in the summer of 1930.*° 
The investigation covered the entire subject of the administration 
of insolvent estates and resulted in proposals for comprehensive 
revision of the Bankruptcy Act. The Thacher Report was trans- 
mitted by the President to Congress in February, 1932,°” and the 
bill proposed therein was immediately introduced in the Senate by 
Senator Hastings and in the House by Representative Michener.* 
_ While Section 76 of the Hastings-Michener Bill contained most 
of the essential features of the Corporate Reorganizations Act, it 
differed in important respects. The petition could be filed only by 
the corporation. The appointment of a trustee, or trustees, was 
obligatory. Where stockholder approval of a plan was required, 
the assent of two thirds, and not merely of a majority, had to be 
obtained. Secured creditors were not bound by the assent of two 
thirds of their class, but were entitled to demand an appraisal and 
payment in cash, or one of the other forms of protection which the 
section provided. Extended hearings were had on the bill.*® The 
bulk of the discussion at these hearings bore on the proposed ad- 
ministrative amendments to the Bankruptcy Act, relatively little 
consideration being given to the section on corporate reorgani- 
zations. | 

In January, 1933, the President again addressed Congress “ on 
the urgent necessity for revision of the bankruptcy laws ” and par- 
ticularly emphasized “ that the passage of legislation for this re- 
lief of individual and corporate debtors at this session of Congress 
is a matter of the most vital importance.” *° This message led to a 
the introducticn of bills which, instead of proposing to amend the 
Bankruptcy Act generally, as did the Hastings-Michener Bill, pro- 


86 Sen. Doc. No. 65, 72d Cong., rst Sess. (1931) 1. 
87 Td. at vii-xii. 

88 §. 3866, H. R. 9968, 72d Cong., rst Sess. (1932). 

89 Joint Hearings before the Subcommittees of the Committees on the Judiciary 
on S. 3866, 72d Cong., rst Sess. (1932). 
40 H. R. Doc. No. 522, 72d Cong., 2d Sess. (1932). 
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posed only the addition of sections on individual compositions and 
extensions and on corporate and railroad reorganization.** 

The provisions of the section of these bills dealing with corpo- 
rate reorganizations differed in only a few respects from those of 
Section 76 of the Hastings-Michener Bill. They contained the 
broad definition of the term “ creditors ” which was finally enacted 
in the Corporate Reorganizations Act. The appointment of a 
trustee was made optional with the court. Provisions were in- 
cluded for the application of the reorganization section in cases 
where the property of the debtor was in the possession of a re- 
ceiver appointed in a prior proceeding. The bill introduced by 
Representative Sumners was passed by the House on January 30, 
1933, after a short debate.*” 

Heavier sledding was encountered in the Senate. The Judiciary 
Committee deleted the sections of the House bill on corporate and 
railroad reorganization as being too controversial in nature to per- 
mit of enactment before adjournment, and added a new section 
dealing with agricultural compositions and extensions.** The bill 
was amended on the floor of the Senate by the restoration of the 
railroad reorganization section, but Senator Hastings was prevailed 
upon to refrain from offering the corporate reorganization section 
as a further amendment.** Legislation on the subject of corporate 
reorganization was thus deferred for another year. 

In June, 1933, Representative McKeown introduced in the 
House the bill which eventually became the Corporate Reorgani- 
zations Act.*° The bill was based upon the Sumners Bill, but 


41S. 5551 (Senator Hastings), H. R. 14,359 (Representative Sumners), 72d 
Cong., 2d Sess. (1932). See H. R. Rep. No. 1897, 72d Cong., 2d Sess. (1932), on 
the Sumners Bill. The Sumners Bill included the substance of a bill (H. R. 14,133) 
introduced by Representative McKeown dealing with individtial compositions and 
extensions and corporate reorganization and of a bill (H. R. 14,110) introduced by 
Representative LaGuardia dealing with railroad reorganization. 

42 76 Conc. REc. 2931 (1933). 

43 Id. at 4876. 

44 Td. at 5104, 5129. 

45 H. R. 5884, 73d Cong., 1st Sess. (1933). The bill was reported on June 2, 
1933, the report containing a detailed analysis of the bill. H. R. Rep. No. 194, 73d 
Cong., rst Sess. (1933). Earlier in the session Representative McKeown had intro- 
duced H. R. 5009, also dealing with corporate reorganization. Hearings were held 
on this bill and various municipal bankruptcy bills. See Hearing before the Com- 
mittee on the Judiciary on H. R. 1670 etc. and H. R. 5009, 73d Cong., 1st Sess. 
(1933). 4 


i 
4 
° 
A 
i 
| \ 


1934] THE CORPORATE REORGANIZATIONS ACT 51 


made many important changes. The McKeown Bill contained the 
provisions of the present Act permitting the filing of a petition by 
creditors. It contained specific provision in regard to claims for 
the breach of executory contracts. It substituted majority vote ' 
for the two-thirds vote of stockholders required by previous bills. | 
And it provided that secured as well as unsecured creditors were 
bound by the assent of two thirds of their class. The bill passed 
the House, after brief debate, on June 5, 1933.*° : 

The Senate Judiciary Committee held the McKeown Bill until 
March 14, 1934, when it reported the measure without substan- 
tial amendments.** Changes in the provisions as to territorial 
jurisdiction and as to claims for the breach of leases and other 
executory contracts were made on the floor of the Senate.** After 
an unsuccessful attempt by Senator Frazier to add to the bill pro- 
visions for additional relief to farmers, the bill was passed on May 
4, 1934.*° The conference committee, in the main, adopted the ‘a 
Senate amendments, the principal changes made by the conference 
being in the provisions dealing with landlords’ claims and in the 
inclusion of a proviso extending the power of the court over deposit 
agreements and committee authorizations.°° The conference re- 
port was accepted by both Houses, and the bill was approved at 
noon on June 7, 1934. 


III. Provist1oNs AS TO INSTITUTION OF PROCEEDING BY 
CREDITORS 


The Act permits a proceeding to be instituted not only by the 
debtor corporation but also by “ three or more creditors who have 
provable claims . . . which amount in the aggregate .. . to 
$1,000 or over.” The petition must state that “ such corporation is 


46 4” Conc, REC. 5117 (1933). 
47 Sen. Rep. No. 482, 73d Cong., 2d Sess. (1934). i 

48 44 Conc. REc. 8109, 8110-15 (1934). | 

49 Jd. at 8294. Senator Frazier later succeeded in procuring the enactment of 
additional legislation for the relief of agricultural debtors. Act of shape 28, 1934, 
P. L. No. 486, 73d Cong., 2d Sess. | 

50 There were two conference reports, one on May 24 and the other on May 29, : 
1934. H.R. Rep. No. 1773; H. R. Rep. No. 1821, 73 Cong., 2d Sess. The provisions j 
of the first report with respect to landlords’ claims were seriously defective. See 
note 111, infra. 
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insolvent or unable to meet its debts as they mature and, if a prior 
proceeding in bankruptcy or equity receivership is not pending, . 
that it has committed an act of bankruptcy within four months.” * 

These provisions of the Act constitute a marked change from 
the principles of the Joint Stock Companies Arrangement Act,” 
under which the corporation is a necessary party to the proposed 
compromise, and of the Railroad Reorganization Act,* which im- 
poses strict limitations upon the filing of a petition by creditors. 
They were not present in the measure recommended in the Thacher 
Report nor in the measures considered in the Seventy-Second 
Congress.* It is believed that these provisions are needlessly 
broad. 

Plainly, a substantial group of creditors should be permitted to 
invoke the benefits of the Act in a case where a recalcitrant man- 
agement has refused to take proper action. But to confer upon 
three creditors with provable claims aggregating $1000 the right 
to institute proceedings against a large corporation on an allega- 
tion that they “propose that it shall effect a reorganization ” is 
needlessly liberal. It is difficult to see why a lesser amount 
of claims should be required for the institution of a reorganiza- 
tion proceeding, with the consequent expense and possible damage 
to the credit standing of the corporation, than for the proposal of 
a reorganization plan in a proceeding already pending. Certainly 
a provision, similar to that in the Railroad Reorganization Act, 
which would permit creditors to file a petition against a corpora- 
tion which regularly publishes financial statements only if such 
creditors own provable claims at least equal to. five per cent of 
the liabilities shown on the last statement of the corporation, could 
not be considered unduly restrictive. The breadth of the present 
provisions is an invitation to “ strike ” litigation. 

The effect of these provisions is particularly unfortunate in 
cases where the debtor corporation is already in bankruptcy or 


51 Section 77B (a). 

52 See note 1, supra. 

53 47 Stat. 1474, 11 U.S. C. A. § 205 (1933). The petitioning creditors must 
have claims aggregating at least five per cent of the indebtedness of the railway 
company as shown by its last annual report, and the approval of the Interstate 
Commerce Commission must be obtained. 

54 See notes 36, 38, 41, supra. The change appears to have originated with sug- 
gestions made at the hearings held in May, 1933, on H, R. 5009. See note 45, supra. 
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equity receivership, and the petitioners are therefore not required 
to allege or prove an act of bankruptcy. It may be that the 


prior proceeding is ripe for sale or for final decree; a plan of re- 


organization in such proceeding may have been proposed and as- 
sented to by a majority of the creditors. Still, three irresponsible 
creditors may file a petition under Section 77B, solemnly asserting 
that they propose that the corporation reorganize under that sec- 
tion, and the court must approve the petition unless it is not satis- 
fied that the petition has “ been filed in good faith ” — an attitude 
which judges are notoriously slow to adopt with respect to fellow 
members of the bar.”® 

However, in cases such as that discussed in the preceding para- 
graph, the defects in the Act to some extent supply their own 
remedy. For the very ease with which three creditors may cause 
a bankruptcy or equity receivership proceeding to be superseded 
by a proceeding under Section 77B, will lead necessarily to the 
abandonment of bankruptcy and receivership as vehicles for cor- 
porate reorganization. Whatever the advantage of the old over 
the new method of procedure might be in a given case, counsel 
are not likely to recommend a proceeding which may be terminated 
at any time when three creditors with claims aggregating $1000 
march into court and proclaim their intention that the corporation 
reorganize under the Corporate Reorganizations Act. The pro- 
visions of Section 77B as to the filing of the petition by creditors 


55 The language of the section also seems to be seriously defective. Allegation 
and proof of an act of bankruptcy is required only “ if a prior proceeding in bank- 
ruptcy or equity receivership is not pending”. If this language is read literally, 
the petitioners, by merely filing an involuntary petition in bankruptcy and without 
proceeding to adjudication, would be relieved of the requirement of alleging in their 
petition under § 77B and proving that the corporation sought to be placed in pro- 
ceedings for reorganization has committed an act of bankruptcy. 

56 There have already been several cases involving situations such as that dis- 
cussed in the text. In Jn re Coronado Hotel Co., E. D. Mo., July 5, 1934, where a 
foreclosure proceeding was about to be consummated and a large percentage of the 
claims was held by a committee, Judge Davis dismissed a petition filed by creditors 
whose claims aggregated less than one per cent of the total. In In re Flamingo 
Hotel Co., E. D. Ill., Aug. 9, 1934, Judge Lindley sustained a petition filed by 
creditors whose claims aggregated $1,600 out of a total of more than a million 
dollars. The property had been in foreclosure in the state courts for several years, 
but apparently a foreclosure sale was not yet imminent. See also Jn re Laclede Gas 
Light Co., E. D. Mo., July 26, 1934; In re Texas Gas Util. Co., S. D. Tex., Aug. 13, 
1934; In re Philadelphia Rapid Transit Co., E. D. Pa., Sept. 12, 1934. 
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seem thus to lead inevitably to an abandonment of the state courts 
as a forum for corporate reorganization and to the concentration 
in the federal courts of all proceedings of this character.” 


IV. INJUNCTIONS AND STAYS OF JUDICIAL PROCEEDINGS 


Among the notable features of the Act are the provisions which 
considerably extend the power of the judge before whom the re- 
organization proceeding is pending to enjoin proceedings in other 
courts.” 

Considerable embarrassment had been caused by the limitations 
on the power of the federal court, whether sitting in bankruptcy 
or in equity, to enjoin judicial proceedings for the enforcement of 
liens. The bankruptcy court could enjoin proceedings instituted 
after, but not proceedings instituted before, the filing of the peti- 
tion.” While, in view of the prohibitions of Section 265 of the 
Judicial Code, the injunctive power of a federal equity court might 
have been thought to be even more limited, the decisions estab- 
lished a power similar to that in bankruptcy, Section 265 being 
held inapplicable to injunctions in aid of the court’s jurisdiction 


57 Reorganization through foreclosure proceedings not involving a general re- 
ceivership of the mortgagor may constitute a possible exception, if the decision in 
In re Laclede Gas Light Co., E. D. Mo., July 26, 1934, that even though a receiver 
has been appointed, such proceedings are not proceedings in “ equity receivership ”, 
is generally followed. The decision in the Flamingo Hotel case, E. D. Ill., Aug. 9, 
1934 is contra. It is submitted that the Laclede decision is correct, and that the 
term “ equity receivership ” should be restricted to proceedings initiated by the filing 
of a general creditor’s bill and should not be applied to proceedings purely for the 
enforcement of liens even though such proceedings involve the appointment of a 
receiver of the property subject to the lien. 

58 Subdivision (a) provides that if an order approving the petition is entered, 
the court making such order shall “ have exclusive jurisdiction of the debtor and its 
property wherever located for the purposes of this section.” Subdivision (c) pro- 
vides that the judge upon approving the petition, in addition to exercising the juris- 
diction elsewhere conferred upon him, “ (10) in addition to the provisions of sec- 
tion 11 of this Act for the staying of pending suits against the debtor, may enjoin 
or stay the commencement or continuation of suits against the debtor until after 
final decree; and may, upon notice or for cause shown, enjoin or stay the com- 
mencement or continuance of any judicial proceeding to enforce any lien upon the 
estate until after final decree ”. 

59 These well settled rules were reaffirmed by the Supreme Court during the 
1930 term. Isaacs v. Hobbs Tie & Timber Co., 282 U. S. 734 (1931); Straton v. 
New, 283 U. S. 318 (1931). 
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over a res which had been acquired prior to the institution of the 
proceeding sought to be enjoined.” These rules placed a premium 
upon invoking the jurisdiction of the bankruptcy or equity court 
prior to the commencement of foreclosure or similar proceedings 
in another court. If the corporation was not thus forehanded, the 
effective administration of its assets was seriously impaired. The 
provisions of Section 77B conferring, without limitation, the power 
to “ enjoin or stay the commencement or continuance of any ju- 
dicial proceeding to enforce any lien upon the estate ” eliminate 
these somewhat arbitrary limitations on the power of the reorgani- 
zation court.® 

Although liberal powers are thus conferred to enjoin foreclosure 
and similar proceedings, these extraordinary powers should not 
be lightly used. Corporations must not be allowed to utilize Sec- 
tion 77B as a means of frustrating the provisions of state laws with 
respect to the foreclosure of mortgages. It is submitted that the 


60 Julian v. Central Trust Co., 193 U.S. 93, 112 (1904) ; Louisville Trust Co. v. 
Cincinnati, 76 Fed. 296 (C. C. A. 6th, 1896), cert. denied, 164 U.S. 707 (1896) ; 
Gay v. Hudson River Elec. Power Co., 182 Fed. 279 (C. C. N. D. N. Y. 1910). 
Compare Kline v. Burke Const. Co., 260 U. S. 226 (1922) (the leading case on the 
application of § 265). ; 

61 It may be contended that the provisions of § 77B quoted in note 58, supra, 
do not lead to the result assumed in the text. The argument would be that the 
Act should be construed in accordance with the prior law and that the power con- 
ferred by subdivision (c), to “stay the . . . continuance ” of any action to enforce 
a lien should, therefore, be limited to cases where the action was commenced subse- 
quent to the 77B proceeding. But, unless it was intended that the judge should 
have the power to stay actions pending at petition filed, there was no occasion for 
the specific grant of power to stay the continuance of actions, since the order ap- 
proving the petition would itself contain an injunction against the institution of 
all future actions. Moreover, the construction assumed in the text is necessary to 
the enforcement of the judge’s “ exclusive jurisdiction of the debtor and its property 
wherever located”. See also the statement in President Hoover’s message, supra 
note 40, and the remarks of Representative Condon, 76 Conc. Rec. 2913 (1933). 
The Circuit Court of Appeals for the First Circuit has held, Judge Morton dis- 
senting, that in proceedings under § 74 the bankruptcy court may enjoin suits to 
enforce liens pending at petition filed, if at that date the property is still within the 
actual or constructive possession of the debtor. Molina v. Murphy, 71 F.(2d) 605 
(C. C. A. 1st, 1934) ; Santos v. Moreda, 71 F.(2d) 608 (C. C. A. 1st, 1934). The 
limitation imposed by these cases is due to the provision in subdivision (h) of § 74 
that an extension proposal may deal only with those secured debts “ the security 
for which is in the actual or constructive possession of the debtor or of the custo- 
dian or receiver.” Since this provision finds no counterpart in § 77B, it is sub- 
mitted that these decisions support the broad construction urged in the text. 
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court, as a condition to the issuance of any injunction or stay of 
proceedings to enforce liens, should require not merely, in accord- 
ance with the prevailing practice in bankruptcy, satisfactory evi- 
dence of the existence of an actual as distinguished from a specu- 
lative equity in the property, but also a clear showing that enforce- 
ment of the lien will interfere with reorganization and that there 
is a reasonable prospect that reorganization can be effected. 
Section 77B contains another innovation in respect to restrain- 
ing suits to enforce liens. The practice both in equity and in 
bankruptcy has required that unless either the res or the person 
seeking to enforce a lien thereon was within the district where the 
primary proceedings were pending, application for the injunction 
must be made in ancillary proceedings in the proper district.® 
Section 77B apparently dispenses with the need of ancillary pro- 
ceedings for this purpose. Jurisdiction to enjoin and stay any 
suit to enforce a lien is expressly conferred upon the judge approv- 
ing the petition. There is no doubt that Congress has power to 
make the process of the district court run throughout the United 
States.“* One of the principal reasons given for the enactment of 
Section 77B by its sponsors was to eliminate the necessity for 
costly ancillary proceedings.® It is to be hoped that the courts 
will construe this provision in Section 77B as meaning what it says. 
The Court of Appeals for the Seventh Circuit has held that under 
the Railroad Reorganization Act the district court had jurisdic- 
tion to restrain persons outside the district from disposing of 
pledged property likewise outside the usual territorial limits of the 
court’s process.*° Such a view should be taken a fortiori with re- 
spect to the explicit power for the staying of suits to enforce liens. 
The Corporate Reorganizations Act also greatly broadens the 
power of the reorganization court to stay suits purely in personam. 


62 See In re Schulte-United, Inc., 50 F.(2d) 243 (S. D. N. Y. 1931) ; Im re Morris 
White Holding Co., Inc., 52 F.(2d) 499 (S. D. N. Y. 1931) ; Santos v. Moreda, 71 
F.(2d) 608 (C. C. A. 1st, 1934). 

63 Guaranty Trust Co. v. Fentress, 61 F.(2d) 329 (C. C. A. 7th, 1932). See 
Isaacs v. Hobbs Tie & Timber Co., 282 U. S. 734, 739 (1931). 

64 Toland v. Sprague, 12 Pet. 300, 328 (U.S. 1838) ; United States v. Union Pac. 
R. R., 98 U.S. 569, 603-04 (1878). 

65 Thacher Report, supra note 36, at 90; H. R. Rep. No. 194, 73d Cong., 1st 
Sess. (1933) 1; SEN. Rep. No. 482, 73d Cong., 2d Sess. (1934) 3. 

66 In re Chicago, R. I. & Pac. Ry., 72 F.(2d) 443 (C. C. A. 7th, 1934). 
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Section 265 of the Judicial Code had prevented the granting in 
federal equity receiverships of any injunction or stay of a suit 
which sought merely a money judgment against the defendant 
corporation.” While Section 11(a) of the Bankruptcy Act au- 
thorized the staying of suits against the bankrupt founded upon 
dischargeable claims, these provisions, in the case of suits in per- 
sonam, were apparently intended for the benefit of the bankrupt 
rather than his estate.** Indeed, under the prevailing rule that 
judgments rendered in actions against the bankrupt to which the 
trustee had not been made a party defendant, were not conclusive 
against the estate,® the trustee generally had no interest in pro- 
ceedings of this character. 

The provisions of Section 11(a) are stated as a general rule of 
law permitting the staying of actions against the bankrupt, and 
not as a specific grant of authority to the bankruptcy court. It 
was held, in consequence, that application for a stay should be 
made in the first instance to the tribunal wherein the suit was 
pending, which might grant or deny the application in its discre- 
tion.”” If the application was denied, further application might 
be made to the bankruptcy court, but ordinarily the exercise of 
discretion by the trial court would be deemed controlling." Where 
the action was pending outside the district and the trial court de- 
clined to grant a stay, then, unless the plaintiff was subject to the 
jurisdiction of the bankruptcy court, the only recourse was to 


67 Riehle v. Margolies, 279 U.S. 218 (1929). 

68 This was clearly the case under the corresponding provision of the Bank- 
ruptcy Act of 1867. See Boynton v. Ball, 121 U. S. 457 (1887). In the absence of 
a stay, the bankrupt would be forced either to go to the trouble and expense of de- 
fending the suit, all of which would be wasted effort in the event that he should 
receive his discharge, or to leave the suit undefended, which might expose him to 
a judgment on an unmeritorious claim in the event that his discharge should be 
denied. 

68 In re Hoey, Tilden & Co., 292 Fed. 269 (S. D. N. Y. 1922) ; In re James A. 
Brady Foundry Co., 3 F.(2d) 437 (C. C. A. 7th, 1924); Im re Barrett & Co., 
27 F.(2d) 159 (S. D. Ga. 1928). In Riehle v. Margolies, 279 U.S. 218, 228 (1929), 
the Supreme Court refused to pass upon the correctness of these decisions. They 
were followed in In re Service Appliance Co., Inc., 39 F.(2d) 632 (N. D. N. Y. 
1930). 

70 In re Geister, 97 Fed. 322 (N. D. Iowa 1899); Craig v. Cameron, 27 Ga. 
App. 455, 108 S. E. 828 (1921); Badger v. Jordan Marsh Co., 256 Mass. 153, 152 
N. E. 92 (1926) ; Thompson v. Hill, 152 Miss. 388, 119 So. 320 (1928). 

71 In re United Wireless Tel. Co., 196 Fed. 153 (S. D. N. Y. 1912). Compare 
In re Rosenstein, 276 Fed. 704 (C. C. A. 2d, 1921). 
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make further application in ancillary proceedings in bankruptcy 
instituted in the district where the suit was pending.”* Section 
77B eliminates this complicated procedure. Authority to enjoin 
or stay actions against the debtor is conferred specifically upon 
the judge having jurisdiction over the reorganization proceeding. 
It is submitted that, in the case of actions in personam, the juris- 
diction should be liberally exercised. A prompt determination of 
claims against the debtor is essential to a speedy reorganization, 
and in most cases far more expeditious determination of claims 
can be had from a special master appointed in the reorganization 
proceeding than from the ordinary processes of the courts.”* In 
any event, there would seem to be little point in permitting the 
continuation of suits im personam against the debtor where it is 
uncertain whether the result will have any binding force upon the 
debtor’s estate. Hence, if the reorganization court believes that 
a particular suit in personam against the debtor should be per- 
mitted to continue, it should, except in unusual circumstances, 
direct that the suit be defended by the trustee, or, if no trustee has 
been appointed, by the debtor, so that a final judgment in the suit 
will be conclusive as to the plaintiff’s claim against the debtor’s 
estate. 


V. PRIORITIES 


So far as appears from the committee reports and Congressional 
debates, little attention was paid to the effect of the Act on pri- 


orities in proceedings for the reorganization of corporations. 


72 Acme Harvester Co. v. Beekman Lumber Co., 222 U.S. 300 (1911). 

73 Cases will, of course, arise, where a pending suit should be allowed to pro- 
ceed to judgment. See, e.g., In re Collier, 4 F. Supp. 700 (S. D. N. Y. 1933), where 
Judge Woolsey, in a proceeding under § 74 of the Bankruptcy Act, declined to en- 
join an argument before the New York Court of Appeals on an appeal from a 
final judgment; proceedings subsequent to judgment were enjoined. In Jones v. 
Alton & S. R. Co., 5 F. Supp. 532 (E. D. Ill. 1934), it was held that the stay pro- 
visions of subdivision (1) of § 77 operated as an absolute bar to the continued prose- 
cution of an action im personam against a railway company which had filed a pe- 
tition thereunder, until leave of the bankruptcy court was obtained. However, this 
decision would not necessarily have authority under § 77B, since subdivision (1) 
of § 77 is couched in terms of absolute prohibition rather than as a grant of author- 
ity to the court such as subdivision (c)(10) of § 77B. In In re Missouri Pac. R. R., 
E. D. Mo., April 27, 1934, the court held that under § 77 it was without authority 
to stay a suit which was neither a suit in personam against the debtor nor a suit 
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The priority of general claims of the United States and the 
states over the unsecured claims of other creditors has long been 
an established feature of the administration of insolvent estates 
both in equity and in bankruptcy, although the two systems of 
administration differed in regard to the ranks of the priorities ac- 
corded.* In equity, the priority of non-lien claims of the United 
States rested upon Section 3466 of the Revised Statutes,”* while 
that of non-lien claims of the states was based either on the com- 
mon law of sovereign prerogative or on statute.* In bankruptcy, 
priorities were prescribed by Section 64 of the Bankruptcy Act. 

Section 77B contains two references to priorities. Subdivision 
(b) (10) provides that 


“unsecured claims which would have been entitled to priority over ex- 
isting mortgages if a receiver in equity of the property of the debtor had 
been appointed by a Federal court on the day of the approval of the 
petition or answer under this section, shall be entitled to such priority, 
and the holders of such claims, and of other claims, if any, of equal 
rank, shall be treated as a separate class of creditors.” 


The application of this clause is extremely limited. The clause 
gives priority to claims of the states which by statute are made a 
lien prior to mortgages,’ claims for wages and similar items under 


to enforce a lien. Whatever may be said as to this decision under the somewhat 
unintelligible provisions of subdivision (1) of § 77, it is submitted that the decision 
should not be followed under § 77B. 

74 See Rogge, The Differences in the Priority of the United States in Bankruptcy 
and in Equity Receiverships (1929) 43 Harv. L. REv. 251. 

75 (1874). This section provides that such priority “shall extend as well to 
cases in which the debtor, not having sufficient property to pay all his debts, makes 
a voluntary assignment thereof, or in which the estate and effects of an absconding, 
concealed or absent debtor are attached by process of law, as to cases in which an 
act of bankruptcy is committed.” Section 3466 is held to be applicable only in 
cases falling within one or more of the three situations specified. See Bramwell v. 
United States Fid. & Guar. Co., 269 U.S. 483, 488 (1926). The once vexed question 
of the applicability of the section to the consent receivership was settled by the 
decision of the Supreme Court in 1926, that such a receivership fell within the 
“voluntary assignment” clause. Price v. United States, 269 U. S. 492 (1926); 
Stripe v. United States, 269 U. S. 503 (1926) ; United States v. Butterworth-Judson 
Corp., 269 U. S. 504 (1926). 

76 Marshall v. New York, 254 U. S. 380 (1920). See Note (1934) 47 Harv. L. 
Rev. 841. 

77 See, e.g., the statute construed in New York Terminal Co. v. Gaus, 204 N. Y. 
512, 98 N. E. 11 (1912). ? 
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statutes so phrased as to give such claims priority over liens,” 
and “ six-months claimants” against public service corporations. 
It is well settled, however, that Section 3466 of the Revised Stat- 
utes does not give general claims of the United States a rank prior 
to liens,”® and that in the absence of statutory provisions extend- 
ing the common law, general claims of the states are not preferred 
to those of lien claimants.*° Such claims consequently are not 
accorded priority by the clause of Section 77B quoted above. 

The other reference to priorities in Section 77B comes in sub- 
division (k). This states that if an order is entered directing the 
trustees to liquidate the estate, “ debts shall be entitled to priority 
as provided in section 64”; and further that, with exceptions not 
material to the problem under discussion, “ none of the sections 
enumerated in this subdivision (k) shall apply to proceedings in- 
stituted under this Section 77B unless and until an order has beer 
entered directing the trustee or trustees to liquidate the estate ”. 
This plainly eliminates the application in a corporate reorganiza- 
tion proceeding of the priorities established by Section 64 of the 
Bankruptcy Act.* 

It is clear, therefore, that there is no provision in Section 77B 
which purports to confer priority on the usual general claim of the 
United States or of a state. The question remains whether non- 
lien claims of the United States or the states are to be accorded 
priority in pursuance of other statutes or of general principles of 


78 See, e.g., the statutes under consideration in Graham v. Magann, Fawke 
Lumber Co., 118 Ky. 192, 80 S. W. 799 (1904); Sitton v. Dubois, 14 Wash. 624, 
45 Pac. 303 (1896). 

79 United States v. Hooe, 3 Cranch 73 (U. S. 1805); Conard v. Atlantic Ins. 
Co., 1 Pet. 386 (U. S. 1828); United States v. Lewis, Fed. Cas. No. 15,595 (E. D. 
Pa. 1875), aff'd, 92 U.S. 618 (1876). See United States v. Guaranty Trust Co., 
33 F.(2d) 533 (C. C. A. 8th, 1929), aff'd, 280 U. S. 478 (1930). 

80 See Marshall v. New York, 254 U. S. 380, 384 (1920), citing The King v. 
Watson, 3 Price 6 (1816), and Wise v. L. & C. Wise Co., 153 N. Y. 507, 511, 47 
N. E. 788, 789 (1897). 

81 Apparently, the priorities established by § 64 will apply in the case of rail- 
road corporations being reorganized under the provisions of § 77 of the Bank- 
ruptcy Act. For nowhere in § 77 is the application of § 64 excluded, and subdivi- 
sion (n) of § 77 provides that, consistent with the provisions of the section, the 
rights of creditors with respect to the debtor and his property shall be the same 
as if the debtor had been adjudicated a bankrupt. The corresponding provisions of 
subdivision (0) of § 77B are, of course, overridden by the specific provision of sub- 
division (k) excluding § 64 from application to corporate reorganization proceedings. 
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law: It is submitted that the question should be answered in the 
negative. Section 77B is part of the Bankruptcy Act. It has been 
repeatedly determined that federal and state statutes and rules as 
to priority have no application in proceedings under the Bank- 
ruptcy Act except to the extent that they are specifically made 
applicable by clause (7) of Section 64(b).** In the absence of 
provision to the contrary, priorities under Section 77B would have 
been governed by the detailed provisions of Section 64. But Con- 
gress expressly excluded that section from application to reorgani- 
zation proceedings, and in subdivision (b) of Section 77B made 
provision for the priority of a limited class of claims in proceed- 
ings for corporate reorganization. On these facts there is little 
basis for contending that Congress intended to admit in proceed- 
ings under Section 77B the rules and statutes as to priority which 
had been held inapplicable to other proceedings under the Bank- 
ruptcy Act.** 

Certain further arguments may be resorted to by the states. 


82 That § 3466 of the Revised Statutes (1874) has no application to proceedings 
under the Bankruptcy Act of 1898 was held in Guarantee Title & Trust Co. v. 
Title Guar. & Surety Co., 224 U. S. 152 (1912), and in Davis v. Pringle, 268 U. S. 
315 (1925), abrogated on its facts by the amendment to § 64 by the Act of May 
27, 1926, 44 STAT. 666, 11 U. S. C. A. § 104 (1933). See Bramwell v. United States 
Fid. & Guar. Co., 269 U. S. 483, 487 (1926). That state statutes cannot alter the 
priorities set forth in § 64, see Jn re Rodgers & Garrett Timber Co., 22 F.(2d) 571 
(D. Md. 1927); In re Inland Dredging Corp., 61 F.(2d) 765 (C. C. A. 2d, 1932). 
Under the Bankruptcy Act of 1867 priorities accorded by statutes of the states were 
not recognized. Sixpenny Sav. Bank v. Estate of Stuyvesant Bank, Fed. Cas. No. 
12,919 (S. D. N. Y. 1874). In this case Mr. Justice Hunt sitting as Circuit Justice 
said obiter as to claims of the states: “ This preference exists simply because the 
act of Congress so enacts, and if Congress had not so enacted, or if it should after- 
wards enact otherwise, the preference would cease.” IJd..at 269. 

83 A further difficulty would confront any claim by the United States to priority 
in proceedings where no act of bankruptcy has been established and no trustee is 
appointed. In such cases there would be a serious question whether the debtor had 
made a “ voluntary assignment” within the meaning of § 3466. See Blair, The 
Priority of the United States in Equity Receiverships (1925) 39 Harv. L. Rev. 1, 
and the cases cited in note 75, supra. It is well settled that the United States has 
abandoned any general claim based on sovereign prerogative and that the claim of 
the United States to priority in a particular case must be brought within the four 
corners of a statute prescribing such priority. See the much quoted statement of 
Mr. Justice Story in United States v. State Bank of N. C., 6 Pet. 29 (U. S. 1832). 
A construction of § 77B which would give the United States priority only in those 
reorganization proceedings in which an act of bankruptcy is established or a trus- 
tee appointed, would be scarcely tenable, 
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It may be contended that Section 77B does not purport to displace 
liens, and reliance may be placed on the statement in Marshall v. 
New York ** that “ the priority is a lien in the broad sense of that 
term which includes ‘those preferred or privileged claims given 
by statute or admiralty law’”’.*° Whatever the meaning of this 
statement, it was unnecessary to the decision, and seems to have 
been given little effect either by the lower courts or by the Supreme 
Court itself.°° Resort may also be had to constitutional argu- 
ments on the inviolable character of sovereign prerogatives. How- 
ever, in view of the recent decision in New York v. Irving Trust 
Co.,*" short shrift is likely to be given to contentions of this 
character. 


VI. LANDLorRDs’ CLAIMS AND CONTINGENT CLAIMS 


None of the provisions of the Act contains greater possibilities 
for litigation than those in regard to claims. The language has a 
cosmic sweep. “ The term ‘ creditors’ shall include for all purposes 
of this section and of the reorganization plan, its acceptance and 
confirmation, all holders of claims of whatever character against 


the debtor or its property, including claims under executory con- 
tracts, whether or not such claims would otherwise constitute 


84 254 U.S. 380, 386 (1920). 

85 Quoting 2 Bouvier, Law Dictionary (15th ed. 1883) 88. 

86 Spokane County v. United States, 279 U. S. 80 (1929); North River Coal & 
Wharf Co. v. McWilliams Bros., Inc., 59 F.(2d) 979 (C. C. A. 2d, 1932). It fol- 
lows from the analysis in the text that mere priorities given by state statutes to 
claims of laborers, etc., where the statute does not purport to give such claims 
priority over existing mortgages (cf. note 78, supra), will not be recognized in pro- 
ceedings under § 77B. If, however, the statute gives not merely a priority but a 
lien on the assets of the debtor, and the claims have become a lien at or before the 
approval of the petition, such lien will presumably be recognized in the proceedings 
under § 77B. This would be the case also with claims of the states or the United 
States which have become liens. As to the distinction between a priority and a lien 
and as to the degree to which general statutory liens must have been perfected to 
be recognized in insolvency proceedings, see New York v. Maclay, 288 U. S. 290 
(1933) ; Gerson, Beesly & Hampton, Inc. v. Shubert Theatre Corp., 7 F. Supp. 399 
(S. D. N. Y. 1934) ; Rogge, supra note 74, at 264 et seq. 

87 288 U. S. 329 (1933) (upholding a bar order against a claim of the state 
for taxes). See also Van Huffel v. Harkelrode, 284 U. S. 225 (1931) ; North River 
Coal & Wharf Co. v. McWilliams Bros., Inc., 59 F.(2d) 979 (C. C. A. 2d, 1932), 
and the dictum of Mr. Justice Hunt in Sixpenny Sav. Bank v. Estate of Stuyvesant 
Bank, quoted in note 82, supra. 
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provable claims under this Act.” ** Under this broad language, 
tort claims, hitherto not provable in bankruptcy,** become prov- 
able in proceedings under Section 77B.*°° The section also makes 
major innovations in the treatment of contractual claims of a con- 
tingent character and, in particular, of claims arising under leases. 

The provisions of Section 77B as to the rights of landlords are 
the result of a long history. The rule that a landlord’s claim in 
respect of installments of rent not accrued at the date of the filing 
of the petition, was generally not provable in bankruptcy, was laid 
down by Judge Lowell within two years after the enactment of the 
Bankruptcy Act of 1898.°' This view was followed in the same 
year by the Court of Appeals for the Fifth Circuit,®* and, after 
having been adopted in 1905 by the Eighth Circuit **, was re- 
affirmed in 1910 by the Courts of Appeals for the First and Sec- 
ond Circuits.** For a score of years the rule was accepted almost 
without dissent. Then the epidemic of chain store bankruptcies 
referred to in an earlier portion of this article *° gave the problem 
a new importance. Some language in a decision of the Supreme 
Court °° was pressed into service, and the belief began to be ex- 
pressed both in legal periodicals * and in judicial opinions,** that 


88 Subdivision (b). 

89 Schall v. Camors, 251 U.S. 239 (1920). Section 63(a) has now been amended 
so that claims founded upon the award of an industrial accident or similar com- 
mission, and claims founded on judgments in actions for negligence pending at the 
time of the filing of the petition, are provable in bankruptcy. P. L. No. 296, 73d 
Cong., 2d Sess. (1934) § 4. 

90 Some difficulty will doubtless be created io the inclusion of claims for patent 
infringement and of claims for treble damages under the Sherman Act. Such claims 
are notoriously difficult and expensive of trial. Compare the opinion of Judge 
Patterson, holding claims for patent infringement to be non-provable under § 63(a), 
In re Paramount Publix Corp., Claims of American Tri-Ergon Corporation, 
et al., S. D. N. Y., Aug. 2, 1934. 

91 In re Ells, 98 Fed. 967 (D. Mass. 1900). 

92 Atkins v. Wilcox, 105 Fed. 595 (C. C. A. 5th, 1900). 

93 Watson v. Merrill, 136 Fed. 359 (C. C. A. 8th, 1905). 

94 In re Roth & Appel, 181 Fed. 667 (C. C. A. 2d, 1910) ; Slocum v. Soliday, 
183 Fed. 410 (C. C. A. 1st, 1910). 

95 See p. 46, supra. 

96 Maynard v. Elliott, 283 U.S. 273 (1931). 

97 Compare Schwabacher and Weinstein, Rent Claims in Bankruptcy rat 33 
Cor. L. Rev. 213. 

98 See the opinion of Judge Learned Hand in Manhattan Properties, Inc. v. 
Irving Trust Co., 66 F.(2d) 470, 472 (C. C. A. 2d, 1933), Note (1934) 47 Harv. L. 


Rev. 488. 


64 HARVARD LAW REVIEW [Vol. 48 


it was no longer possible to sustain the rule against provability. 
The Supreme Court found no such difficulty, however, and in 
Manhattan Properties, Inc. v. Irving Trust Co.,” upheld the es- 
tablished rule. 

The victory of the corporate tenant was, however, of short du- 
ration. Even prior to the decision in the Manhattan Properties 
case, Congress had provided that in proceedings under Section 74 
for a composition or extension “ a claim for future rent shall con- 
stitute a provable debt ” *°° and that in proceedings for railroad re- 
organization “ the term ‘creditors’ shall . . . include . . . claim 
for future rent”. When the Corporate Reorganizations Bill was 
introduced into the Seventy-Third Congress, it contained, for the 
first time, specific provisions in regard to lease claims.** And 
when it was finally enacted, it contained not only elaborate pro- 
visions in regard to the rights of landlords in proceedings for cor- 
porate reorganizations but an amendment to Section 63(a) of the 
Bankruptcy Act making landlords’ claims provable in ordinary 
proceedings in bankruptcy to the extent of an amount not more 
than one year’s rent, in addition to the amount accrued up to the 
date of the surrender of the premises to the landlord.’ 

Section 77B gives to a landlord a general claim for his damages, 
limited, however, to the amount of three years’ rent.*** But the 


99 291 U. S. 320 (1934). As to the rule in equity receiverships, see note 31, 
supra. 

100 In the Manhattan Properties case the Supreme Court overruled both of two 
somewhat contradictory contentions advanced by the petitioners as to the effect of 
this provision, namely, (ft) that it was declaratory of the existing law, and (2) that 
it was an amendment to § 63(a). 291 U.S. at 336-37. 

101 See note 45, supra. 

102 The change was made applicable “to estates pending at the time of the 
enactment of this amendatory Act”. The enormous confusion which this would 
have produced was removed by the Act of June 18, 1934, P. L. No. 387, 73d Cong., 
ad Sess., adding the words “in which the time for filing such claims has not 
expired ”. 

.103 The Act provides in subdivision (b): “In case an executory contract or 
unexpired lease of real estate shall be rejected pursuant to direction of the judge 
given in a proceeding instituted under this section, or shall have been rejected by a 
trustee or receiver in bankruptcy or receiver in equity, in a proceeding pending 
prior to the institution of a proceeding under this section any person injured by such 
rejection shall, for all purposes of this section and of the reorganization plan, its 
acceptance and confirmation, be deemed to be a.creditor. The claim of a landlord 
for injury resulting from the rejection of an unexpired lease of real estate or for 
damages or indemnity under a covenant contained in such lease shall be treated as 
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language of the Act gives rise to a number of questions of the 
most serious character. Solution of these questions is not made 
easier by the fact that the draftsman appears to have taken the 
view that the landlord’s injury arises, not from default by the 
debtor, but from the trustee’s “ rejection ” of the lease.’ 

Under the common-law rule which is in force in many states, 
reentry by a landlord terminates all liability of the tenant under 
the covenant for rent, and any further rights of the landlord must 
be predicated upon the presence in the lease of a covenant wherein 
the tenant agrees to reimburse the landlord for loss consequent 
upon such reéntry.’” If, in a state adhering to this common-law 
rule, a landlord who has lacked the forethought to provide himself 
with such an indemnity covenant should reénter upon the leased 
premises after the institution of proceedings by or against the 
tenant under Section 77B, it is submitted that he cannot prove 
a claim for future damages in the proceedings. The argu- 
ment in support of the claim would rest largely on the legislative 
history of the Act. The measure as it passed the House and was 
reported to the Senate specifically excepted claims based on leases 
terminated by forfeiture or reéntry,’°® and this provision was 


stricken from the bill by an amendment offered on the floor of the 
Senate.’*’ But the amendment also changed the bill in other re- 
spects, notably in limiting the amount of the landlord’s claim, and 
there is nothing either in the language of the Act or in the debates 
that shows an intention to confer on a landlord the right to prove 


a claim ranking on a parity with debts which would be provable under section 
63(a) of this Act, but shall be limited to an amount not to exceed the rent, with- 
out acceleration, reserved by said lease for the three years next succeeding the date 
of surrender of the premises to the landlord . . . , whichever first occurs, whether 
before or after the filing of the petition, plus unpaid rent accrued up to such date 
of surrender or reentry.” 

104 A trustee does not in reality “reject” or “ disaffirm” a lease; he sitmply 
declines to adopt it. See Jn re Frazin, 183 Fed. 28, 32 (C. C. A. 2d, 1910). 

105 Such is the law, e.g., in Colorado, Wilson v. Agnew, 25 Colo. App. 109, 136 
Pac. 96 (1913), in Massachusetts, Gardiner v. Butler & Co., 245 U. S. 603 (1918), 
in New York, McCready v. Lindenborn, 172 N. Y. 400, 65 N. E. 208 (1902), and 
in Ohio, Wells v. Twenty-First St. Realty Co., 12 F.(2d) 237 (C. C. A. 6th, 1926). 

106 H. R. 5884, 73d Cong., rst Sess., print of June 6, 1933, p. 10, lines 12-14; 
H. R. 5884, 73d Cong., 2d Sess., print of March 15, 1934, p. 10, lines 21-23. 

107 The amendment was offered by Senator Hastings on May 2, 1934, and was 
adopted without debate. 78 Cong. Rec. at 8109. The exception contained in the 
bill may well have been regarded as surplusage. 
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_a claim in a case where he would never have been able to sustain 
an action at law. The claim that is made provable is “ the claim 
of a landlord for injury resulting from the’ rejection of an unex- 
pired lease of real estate”. Where the landlord’s own acts have 
been such that, under the applicable state law, no legally cogniz- 
able “ injury ” has occurred, the landlord has no claim either un- 
der Section 77B or elsewhere. 

Another difficult question is presented by a case such as In re 
Wise Shoes, Inc.’°° There, prior to the taking of insolvency pro- 
ceedings of any kind by or against the tenant, the lease had been 
broken, and the landlord had completed legal proceedings to ter- 
minate it. Since the lease contained an indemnity covenant, the 
landlord’s rights against the tenant survived the termination of 
the lease. What would be the rights of such a landlord if the 
tenant should then file a petition under Section 77B? It might be 
contended, on the one hand, that the landlord cannot prove any 
claim against the tenant’s estate since his claim is not one “ for 
injury resulting from the rejection [by a receiver or trustee] of 
an unexpired lease of real estate or for damages or indemnity un- 
der a covenant contained in such lease’’.*® On the other hand, 
it might be argued that the landlord’s claim is provable under the 
broad provision admitting “ claims of whatever character against 
the debtor or its property ” and that since it does not fall within the 
language quoted in the preceding sentence, it is not subject to 
the three-year limitation ordinarily applicable to landlords’ claims. 
Both these extreme results can be avoided by refusing to give the 
words “such lease” the construction of “a lease rejected by a 
receiver or trustee ” and by reading them as meaning simply “a 
lease”. It is~believed that the courts should adopt this con- 
struction. 

The Act provides that the landlord’s claim “shall be treated 
as a Claim ranking on a parity ” with others “ but shall be limited 
to an amount not to exceed the rent, without acceleration, reserved 
by said lease for the three years next succeeding ”’ the date of sur- 
render or reéntry. If the landlord’s damages exceed this amount, 
is the excess to be treated as a claim subordinate to other general 


108 2 F. Supp. 521 (S. D. N. Y. 1932), aff'd without opinion, 64 F.(2d) 1023 
(C. C. A. 2d, 1933). 
109 Subdivision (b). 
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claims but prior to stockholders, or is it entirely wiped out? The 
bill as it passed the Senate provided that only damages equal to 
one year’s rent were to be admitted on a parity with other general 
claims but made it clear that the balance of the claim survived in 
a subordinate position."*° The text finally enacted was evolved 
in conference.’ This text treats the landlord’s claim as a unit, 
—“theclaim . . . shall be treated as a claim ranking on a parity 
. . . , but shall be limited. . . .”** It contains no reference to 
continued existence in a subordinated position of so much of the 
claim as may exceed the limit. The conference increased the ex- 
tent of the claim entitled to participate on a parity with other gen- 
eral claims from an amount equal to one year’s rent to an amount 
equal to three. The natural inference to be drawn from the aban- 
donment of the language as to a splitting of the claim which had 
been contained in the bill as it passed the Senate, and the increase 
of the allowable amount, is that the claim allowed is to be in full 
satisfaction of all rights of the landlord.*** 

Section 77B admits to provability other contractual claims which 
under Section 63(a) prior to its recent amendment would have 
been rejected as contingent. Considerable difficulty is likely to 
be encountered in cases where the debtor’s liability is that of an 
indemnitor against a loss which may or may not occur or of a 
surety on an obligation not in default. The problem may be 
concretely illustrated. The debtor corporation has guaranteed a 
lease executed by its solvent subsidiary Y as tenant. The lease 
has a number of years to run and Y has not defaulted. What 
amount, if any, may Y’s landlord prove against the debtor’s 
estate? 

Theoretically, the amount which the landlord should be per- 
mitted to prove is the amount of the damages which he will sustain 


110 H. R. 5884, 73d Cong., 2d Sess., print of May 7, 1934, p. 11, line 15 et seq. 

111 The amendment proposed in the conference report of May 24, 1934, H. R. 
Rep. No. 1773, 73d Cong., 2d Sess., might have been construed as giving the landlord 
a right to three years’ rent without the necessity of showing equivalent damage. 
This defect was remedied in the report of May 29, 1934, H. R. Rep. No. 1821, 73d 
Cong., 2d Sess. The explanatory material in both reports supports the construction 
suggested in the text. 112 Subdivision (b)(10). (Italics inserted.) 

118 Tt may be argued against this construction that it raises serious constitutional 
doubts, which would be eliminated, or at least greatly lessened, by holding that the 
balance of the claim survived in priority to the right of stockholders. 
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through loss of the debtor’s guaranty."** If Y is financially re- 
sponsible, such damages will certainly be less than the difference 
between the discounted rent and the discounted rental value for 
the balance of the term of the lease, the measure of the landlord’s 
damages for breach of the lease." For the lease has not been 
broken and may never be. In determining the damages sustained 
by loss of the guaranty, the court must appraise the chances of 
breach of the lease by Y and the degree of satisfaction which the 
landlord might be able to obtain from Y on such breach. Such an 
appraisal would call for an investigation of Y’s financial responsi- 
bility, the results of its operations under the lease, the importance 
of the lease to other operations conducted by Y, and similar 
factors. 

But while this method seems on principle to be the correct ap- 
proach to the problem, its practical utility may be doubted. It 
involves protracted hearings and the introduction of a mass of 
“expert ” opinion testimony. The one thing that is fairly certain 
is that the amount in which the claim will be allowed after such 
hearings will be either too large or too small. In order to avoid 
these difficulties it may be thought best to allow the claim for the 
entire difference between the discounted rent and discounted rental 
value for the balance of the term of the lease, but to impound 
any securities issued in respect of the claim until there has been 
a breach of the lease, upon which event the landlord must liqui- 
date his damages.**® 

However, even this solution of the problem has grave practical 


114 That this is the correct principle was indicated by Lord Selborne in Hardy 
v. Fothergill, 13 App. Cas. 351 (1888). The question before the House of Lords 
was whether a claim against an assignee of a lease based upon a covenant on his 
. part to indemnify his assignors against liability under their covenant to return the 
premises in good repair, had been discharged by the assignee’s discharge in bank- 
ruptcy. In answer to the contention that the claim was of too speculative a nature 
to have been proved in the assignee’s bankruptcy, Lord Selborne stated that there 
was no insuperable difficulty in setting a value on such a claim since “ an arbitrator, 
looking into the nature and actual condition of the demised premises, and other 
material circumstances, might have set some estimated value upon the covenant of 
indemnity.” Jd. at 361. 

115 Jn re Outfitters’ Operating Realty Co., Inc., 69 F.(2d) go (C. C. A. 2d, 
1934). 

116 This method of dealing with the problem is endorsed in Douglas and Frank, 
supra note 34, at 1042, where, however, it is suggested that the claim should be 
tentatively allowed for the full amount of rent to become due under the lease. It is 
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difficulties. Obviously, it swells the total of claims against the 
debtor’s estate, and complicates the financial calculations involved 
in the reorganization plan. But an even more serious difficulty is 
presented. How shall such a claim be counted for purposes of 
voting on the reorganization plan? To permit the claim to be 
voted on a parity with claims definitely established in amount is 
clearly unfair to the latter.*** Nor does it seem that the problem 
can be solved by classifying all creditors whose claims have been 
only tentatively allowed as a separate class of creditors. The ob- 
jection is not merely that such a course might give creditors of 
this category the power to obstruct reorganization, but that any 
creditor whose claim had been tentatively allowed might properly 
object to voting on a parity with another such creditor, since 
the contingency affecting the claim of each creditor is a different 
one."** On the other hand, there are obvious disadvantages in 
classifying as a separate class each creditor whose claim has been 
only tentatively allowed. 


submitted that this is unduly liberal and would give an unfair benefit to a landlord 
in a case where ‘the rental value of the leased premises at the date of the breach 
of the lease by the lessee had become lower than at the date of the abandonment 
of the guaranty. The damages from loss of the guaranty cannot be larger than the 
damages from abandonment of the lease by the lessee at the same time would 
have been. 

Under a literal reading of subdivision (b) of § 77B the limitation on “ the claim 
of a landlord for injury resulting from the rejection of an unexpired lease of real 
estate or for damages or indemnity under a covenant contained in such lease ” to 
an amount equal to three years’ rent plus rent accrued to the date of surrender or 
reéntry, would not apply to the claim of a landlord against a debtor as guarantor 
of a lease. Since the adoption of such a construction might give rise to serious ques- 
tions of constitutionality, the courts might well decline to give a literal construction 
to the words “ contained in such lease ”’. 

117 See Sovereign Life Assurance Co. v. Dodd, [1892] 2 Q. B. 573, holding that 
a person having an accrued claim against an insurance company was not bound by 
an arrangement under the Joint Stock Companies Arrangement Act, 1870, where 
no separate meetings of such creditors and of mere policy holders had been called. 

If the amount of claims voted in favor or against the plan is so great that the 
claim tentatively allowed can be either included or excluded without affecting the 
result, the objection stated in the text would be inapplicable. 

118 Compare In re Albert Life Assurance Co., L. R. 6 Ch. App. 381 (1871), 
where Lord Justice James denied approval to a proposed reorganization under the 
Joint Stock Companies Arrangement Act, 1870, assented to by large majorities of 
the creditors and policy holders, in part on the ground that “a policy for £1000 
on the life of one person may be a very different thing from a policy for £1000 on 
the life of another person.” 
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Confronted with the difficulties set forth in the preceding para- 
graphs, the reorganizer is likely to decide, unless the indemnity 
agreement or guaranty is particularly serious and onerous in char- 
acter, that the most practical course is to cut the Gordian knot by 
having the contract assumed by the reorganized company.**® 


VII. CLASSIFICATION OF CREDITORS 


The Act contemplates that “ for the purposes of the plan and its 
acceptance ’’, creditors and stockholders shall be divided “ into 
classes according to the nature of their respective claims and in- 
terests”. The court may “ classify as an unsecured claim, the 
amount of any secured claim in excess of the value of the security 
therefor ”.**° Presumably, if a plan makes a particular offer to 
any group of creditors, that group will constitute a separate class 
for purposes of voting on the plan. The Act furnishes no other 
clues to the basis on which classification is to be made. 

The problems involved in such classification may be of great 
importance. The following case will serve as an illustration: The 
debtor corporation has general creditors whuse claims aggregate 
$2,000,000 and who are evenly divided on the merits of a proposed 
plan. The debtor is also liable as guarantor on the $1,000,000 
mortgage bond of the A corporation, in which the debtor has a 
stock interest, and this bond is in default. The mortgaged prop- 
erty is worth $900,000. The X bank, which owns the bond, de- 
sires to vote as an unsecured creditor in the amount of $1,000,000 
in favor of the plan of reorganization of the debtor, thus creating 
the necessary majority. 

The creditors opposing the reorganization might argue, in the 
first place, that the X bank is a secured creditor, that the provision 
quoted above empowers the court to classify as an unsecured claim 
the excess over the value of the security and that since the security 
is admittedly worth $900,000, the X bank should be permitted to 
vote as an unsecured creditor only to the extent of $100,000. Such 
an argument would clearly be unsound. Subdivision (23) of Sec- 


119 That, in such a case, a landlord cannot insist that his claim be allowed for 
a fixed amount, was held in Jn re Midland Coal, Coke & Iron Co., [1895] 1 Ch. 
267. Compare Howard v. Maxwell Motor Co., 269 Fed. 292 (S. D. N. Y. 1920), 
aff'd, 275 Fed. 53 (C. C. A. 2d, 1921). 120 Subdivision (c) (6). 
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tion 1(a) of the Bankruptcy Act defines “secured creditor” as 
“a creditor who has security for his debt upon the property of the 
bankrupt .. . or who owns such a debt for which some indorser, 
surety, or other persons secondarily liable for the bankrupt has 
such security upon the bankrupt’s assets” .'** There being no in- 
consistency between this definition and Section 77B, it applies, by 
the express provisions of subdivision (k) of Section 77B, to pro- 
ceedings thereunder. The right of a creditor having a lien on 
assets other than those of the bankrupt to prove as an unsecured 
creditor for the full amount of his claim, has long been established 
by decisions under the Bankruptcy Act.’ 

This first argument failing, the objecting creditors might con- 
tend that, although the X bank may be entitled to vote in the full 
amount of $1,000,000, it must be classified as a class separate from 
the other creditors. The contention would be that Section 77B 
necessarily assumes that all persons voting in a single class shall 
have similar interests, that classification is not a matter of strict 
legal right but a method by which to obtain an accurate reflection 
of the will of the creditors, and that although the X bank may 
be entitled to be treated as a general creditor to the extent of 
$1,000,000 for the purpose of participation in the plan, its interests 
are so obviously different from those of the other creditors that it 
must be required to vote in a separate class. It is submitted that 
this argument, while not lacking in plausibility,’** is unsound. If, 


121 Jtalics inserted. 

122 2 Coxirer, BANKRUPTCY (13th ed. 1923) 1144, and cases cited. Of course, 
the creditor cannot collect more than the full amount of his claim. 

123 Jt finds support in an opinion rendered by Lord Ormidale in La Lainiére de 
Roubaix v. The Glen Cove & Hosiery Co., Ltd., [1926] Sess. Cas. 91, 101. The 
case involved the claim of a bank which was secured by the guaranty of solvent 
directors of the corporation. It was held that the bank should not have been 
permitted to vote with the unsecured creditors. There was some basis in the record 
for belief that the directors held security on the property of the corporation, and 
Lord Hunter and the Lord Justice-Clerk (Alness) based their concurrence on this 
ground. Lord Anderson dissented on the ground that in the absence of proof defi- 
nitely establishing that the guarantors had security, the bank was in no different 
position from any other creditor. Since the directors and the corporation were in 
the relation of surety and principal, it seems clear that, unless-the directors held 
security, the bank should have been permitted to vote with the other general credi- 
tors, since whatever its own lack of financial interest in the plan, the guarantors 
who, on payment to the bank would be subrogated to its rights, had the same inter- 
est as any other general creditor. 
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as shown above, the court cannot deprive the X bank of part of 
its voting rights by classifying it as an unsecured creditor only to 
the extent that its claim exceeds the value of the security held by 
it, certainly the court should not be permitted in effect to deprive 
X of all its voting rights by classifying it as a separate class. 
Moreover, the argument leads to all sorts of difficulties. Suppose 
that in addition to its guarantee of the mortgage bond of the A 
corporation, the debtor had also guaranteed the note of the B cor- 
poration which is held by Y, and the bond of the C corporation 
which is held by Z. Are Y and Z to be included in the same class 
with X? They may protest that B and C are not financially re- 
sponsible and that such classification is therefore unfair. Or X 
may claim that B and C are amply solvent and that it is therefore 
being prejudiced by inclusion in the same class with Y and Z. 
Must the court determine all these contentions? Or must X, Y, 
and Z each be regarded as a separate class? The latter course is 
clearly undesirable, since it would give a veto power on a plan to 
the very persons who are least dependent on it for realizing on 
their claims. 

Any rule requiring classification according to the degree to 
which particular creditors rely on the plan for satisfaction of their 
indebtedness thus leads to the introduction of a quantity of extra- 
neous issues. The mere fact that a creditor may not be as depend- 
ent upon the plan as are other creditors for full payment of his 
claim is not inconsistent with his having voted for the plan after full 
consideration and with the interests of the class at heart. Never- 
theless, although the technical requirements of the Act have been 
met, a court is not obliged to, and presumably would not, confirm 
a plan which, as in the case put, had won the assent of only half 
of those who relied entirely on the plan for realization on their 
claims. 

Other considerations may apply in a case where the liability 
of the debtor to the creditor who holds security on the property 
or the obligation of another, is not that of a surety, as in the case 
put, but that of a principal. Suppose that the X bank, instead of 
holding the mortgage bond of the A corporation guaranteed by 
the debtor, held the note of the debtor on which D, who is amply 
solvent, had become an accommodation indorser. There, although 
X may have no real interest in the distribution to be received by 
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it under the plan, it would naturally defer to the views of D who 
has a very real interest therein and is entitled to a vote entirely 
on a parity with other general creditors.’** Suppose, however, that 
D has been an officer of the debtor and has been guilty of various 
derelictions in office, claims for which are to be released under the 
plan. An English decision may be cited for the view that, under 
such circumstances, D’s vote as a creditor could not be counted to 
make up the statutory majority; **° and it-would follow in the case 
put that, upon proof that X’s vote had been cast solely in D’s in- 
terest, it must be disallowed. 

Suppose that £ is the president of the debtor and also a large 
creditor, and the plan provides that he is to receive a long-term em- 
ployment contract from the reorganized company at a substantial 
salary. Must E be classified as belonging to a separate category 
of creditors? It is submitted that the answer is clearly in the 
negative, although the court may consider whether £ might rea- 
sonably have voted his claim in the interests of his class or whether 
his vote was induced only by the promise of unduly large emolu- 
ments from the reorganized company.’** Again, where a creditor 
also holds a contract which would be burdensome to the reor- 
ganized company, the fact that the plan provides a special con- 


124 As pointed out above, this seems to have been the situation in the Glen 
Cove & Hosiery Co. case, [1926] Sess. Cas. 91. 

125 In re Wedgewood Coal & Iron Co., 6 Ch. D. 627 (1877). 

126 The guiding principles were stated by Lord Justice Bowen in Jn re Alabama 
etc. Ry., [1891] 1 Ch. 213, 243-44: “ Now, it is very important to observe that 
creditors of the company may have other interests besides those of creditors, and 
that there may be a class of creditors composed of many individuals — some of 
whom have only interests as members of that class but others of whom may have 
interests of a predominant kind which they hold, not as members of the class, but 
because they belong also to some other class of creditors, or because they also be- 
long to the body of shareholders of the company. Therefore, although in a meet- 
ing which is to be held under this section it is perfectly fair for every man to do 
that which is best for himself, yet the Court, which has to see what is reasonable 
and just as regards the interests of the whole class, would certainly be very much 
influenced in its decision, if it turned out that the majority was composed of per- 
sons who had not really the interests of that class at stake.” In Jn re English, Scot- 
tish & Australian Chartered Bank, [1893] 3 Ch. 385, 409, Lord Justice Lindley said 
that the court was to see that the creditors “have been properly consulted, and 
have considered the matter from a proper point of view, that is, with a view to the 
interests of the class to which they belong and are empowered to bind”. See also 
the remarks of Mr. Justice Brandeis in National Surety Co. v. Coriell, 289 U.S. 426, 


437 (1933). 
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sideration for the release of the contract does not require exclu- 
sion of the creditor from his class.**” However, if it should be 
shown that the consideration given for the release of the contract 
was so excessive as to compel the conclusion that it was a special 
inducement to procure assent to the plan, not only should the 
creditor’s vote be discarded but confirmation of the plan should 
be denied.*** 


VIII. FarrNESS OF THE PLAN 


If the plan of reorganization has been accepted by the necessary 
proportion of creditors and stockholders and complies with other 
requirements of the Act, Section 77B requires that the court “ shall 
confirm the plan if satisfied that (1) it is fair and equitable and 
does not discriminate unfairly in favor of any class of creditors 
or stockholders, and is feasible”.**? The Act prescribes no cri- 
teria to be applied by the court in making this determination. For 
guidance the courts will have to look mainly to English decisions 
under the Joint Stock Companies Arrangement Act **° and to cer- 
tain instances in which the federal courts have passed upon the 
fairness of plans proposed in equity receiverships.*** 

The general method of approach is fairly well established. The 
court is not to be merely a rubber-stamp, a mechanism for the reg- 
istration of the wishes of a majority of the creditors.** The 
affirmative vote of the required majority will not compel confirma- 
tion where, in Lord Bowen’s language, “ the arrangement cannot 
reasonably be supposed by sensible business people to be for the 
benefit of that class as such”.*** On the other hand, the court 

127 Compare Goodfellow v. Nelson Line, Ltd., [1912] 2 Ch. 324. 

128 British America Nickel Corp., Ltd. v. M. J. O’Brien, Ltd., [1927] A. C. 369. 

129 Subdivision (f). 

130 While the Joint Stock Companies Arrangement Act, 1870, does not provide 
in terms for the court’s passing upon the fairness of the plan, it has been held that 
the court’s function is not confined to acting as a means of registering the decision 
of the creditors. In re English, Scottish & Australian Chartered Bank, [1893] 
3 Ch. 385. The Railway Companies Act, 1867, 30 & 31 Vict. c. 127, § 17, provides 
that the court shall confirm a scheme of arrangement thereunder “ if satisfied . . . 
that no sufficient Objection to the Scheme has been established ”. Compare In re 
East & West India Dock Co., 44 Ch. D. 38 (1890). 

181 The development of this practice in consequence of the decision in the Boyd 
case, 228 U. S. 482 (1913), is recounted in Swaine, supra note 33, at 141 et seq. 


132 In re English, Scottish & Australian Chartered Bank, [1893] 3 Ch. 385. 
133 Jn re Alabama etc. Ry., [1891] 1 Ch. 213, 243. 
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will not attempt to work out a plan itself or to substitute its busi- 
ness judgment for that of the persons whose money is actually at 
stake. As said by Lord Justice Lindley in the Australian Char- 
tered Bank case: “ If the creditors are acting on sufficient infor- 
mation and with time to consider what they are about, and are 
acting honestly, they are, I apprehend, much better judges of what 
is to their commercial advantage than the Court can be.” *** 

One other principle of general application may be asserted with 
some positiveness. A plan is not unfair merely because it is se- 
vere. Secured creditors may be required to part with all or part 
of their security **° or even to accept shares in lieu of their 
claims.'** Severity of this sort may well be in the interests of the 
creditors. On the other hand, the courts will scrutinize the impo- 
sition of assessments with some care; for these may be employed 
as a means of forcing necessitous security-holders to sacrifice their 
interest in the enterprise to outsiders.**” ’ 

Since in this country the practice of submitting the fairness of 
the plan for determination by the court evolved as a consequence 
of the Boyd case, it is not unnatural that most of the American 
decisions concern the relations required to be maintained between 
creditors on the one hand and stockholders on the other. In this 
field, a few principles can be regarded as definitely settled. Stock- 


184 [1893] 3 Ch. 385, 409. In the opinion below, Mr. Justice Vaughan Williams, 
while recognizing this rule, severely criticized the practice that had arisen under the 
Joint Stock Companies Arrangement Act, saying (id. at 396): “ The disjected 
forces of individual creditors are a mere nothing as against the consolidated 
forces of those who are often deeply interested in bringing about an adoption of 
the scheme which is presented to the creditors. ... I am not at all disposed to 
think that the creditors are able to take care of themselves, or ready to suppose that 
when the Legislature threw upon a Judge the duty of sanctioning the scheme 
agreed to by the creditors, he, in the absence of fraud, or in the absence of voting 
obviously for oblique reasons, was practically bound to sanction the scheme 
adopted by the creditor.” See in accord with the opinion of the Court of Appeal: 
Guaranty Trust Co. v. Missouri Pac. Ry., 238 Fed. 812, 818 (E. D. Mo. 1916); 
Jameson v. Guaranty Trust Co., 20 F.(2d) 808 (C. C. A. 7th, 1927), cert. 
denied, 275 U.S. 569 (1927). 

135 Jn re Alabama etc. Ry., [1891] 1 Ch. 213. 

186 Jn re Empire Mining Co., 44 Ch. D. 402 (1890). See Swaine, supra note 33, 
at 159. 

137 This was the chief ground for Judge Knox’s decision refusing to confirm the 
plan of reorganization in Habirshaw Elec. Cable Co. v. Habirshaw Elec. Cable Co., 
Inc., E-22-284, Nov. 16, 1923, rev’d on other grounds, 296 Fed. 875 (C. C. A. 2d, 
1924). 
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holders who furnish new money required by the reorganized com- 
pany may be permitted to retain an interest in the company, even 
though sacrifices from creditors are compelled.*** This may be 
done even though the stockholders receive for each dollar of new 
money a dollar in par amount of securities ranking prior to those 
offered to creditors, if it appears that such securities are worth less 
than par and that the offer made to stockholders does not go be- 
yond what is reasonably necessary to procure its acceptance and 
the payment of the required funds.*** A plan is not unfair simply 
because creditors who pay an assessment are offered cnly the same 
grade of securities as stockholders, provided that the creditors 
receive more or pay less, or because the securities offered to credi- 
tors are not “ superior in rank or grade to any which stockholders 
may obtain ”’.**° 

Indeed, some statements in the cases go as far as to lend color 
to the view that, although sacrifices are imposed upon creditors, 
stockholders may be permitted to continue without assessment and 
in the absence of proof that the value of the assets exceeds the 
amount of the debts, provided that the relative position of credi- 
tors and stockholders remains unchanged. Thus, in approving the 
participation permitted to stockholders in the Missouri Pacific 
reorganization, Judge Hook said: “ They will pay more than they 
will get in value; but if they paid nothing, and received no bonds, 
still the relation between them and general creditors would not be 
disturbed.” *** Such dicta can have little weight as against the 
opinion of the Supreme Court in the Kansas City Ry. case*” . 
where the Court made ‘it entirely clear that, on the facts there ap- 
pearing, the only basis for permitting stockholders to retain an 
interest in the enterprise was that “additional funds will be es- 
sential to the success of the undertaking, and it may be impossible 


138 Jameson v. Guaranty Trust Co., 20 F.(2d) 808 (E. D. Mo. 1936). 

139 Kansas City Ry. v. Central Union Trust Co., 271 U.S. 445 (1926); Guar- 
anty Trust Co. v. Missouri Pac. Ry., 238 Fed. 812 (E. D. Mo. 1916); North 
American Co. v. St. Louis & S. F. R. R., 246 Fed. 260 (E. D. Mo. 1916). 

140 Kansas City Ry. v. Central Union Trust Co., 271 U. S. 445 (1926). 

141 238 Fed. at 818. The statement was made arguendo, and Judge Hook was 
quick to add: “ Besides, the raising of money from some source is imperative, and 
that raised from the stockholders will be for the benefit of the enterprise as a 
whole.” Ibid. 

142 271 U.S. 445 (1926). 
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to obtain them unless stockholders are permitted to contribute 
and retain an interest sufficiently valuable to move them.” *** The 
guiding principle was stated to be that “ whenever assessments 
are demanded, they must be adjusted with the purpose of accord- 
ing to the creditor his full right of priority against the corporate 
assets, so far as possible in the existing circumstances.” *** 

It has been suggested that, although in a case where the value 
of the assets is less than the debts, stockholders may be allowed to 
participate only to the extent reasonably required to procure from 
them necessary funds not elsewhere obtainable, they may be per- 
mitted to retain an interest in the reorganized company without 
paying an assessment in any case where the value of the assets 
exceeds the amount of the debts.**° It may be contended that, 
since under Section 77B the assent of a majority of the stock- 
holders is required in such a case, statutory endorsement has now 
been given to this view. Reorganizers, however, must be careful 
not to overstep the mark in this direction. The simple form of 
plan which forces creditors to accept senior securities having a 
market value substantially less than the par amount of the credi- 
tors’ claims, and permits stockholders to retain their entire equity 
position without assessment, ignores the fundamental fact that 
creditors are entitled not merely to priority but to payment. Since 
they cannot be paid in cash, they should be paid, so far as the 
resources of the company permit, in securities having the value 
of cash. Although the corporate assets may have an appraised 
value in excess of the amount of the debts, the total market value 
of the securities issued against these assets may be far less than 
that amount. If the stockholders are to be allowed, without 
assessment, to retain any interest in the business, this interest 
must not be so substantial as to detract seriously from the market 
value of the various securities offered to creditors. A plan which 
gives to creditors securities with a market value of less than one 
hundred cents on the dollar of the creditors’ claims and permits 
stockholders without assessment to retain a substantial share in 
the enterprise is, in the language of the Supreme Court in the 


143 Jd. at 455. 
144 Td. at 456. 

145 Frank, Some Realistic Reflections on Some Aspects of Corporate Reorganiza- 
tion (1933) 19 VA. L. REv. 541, 553-60. 
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National Radiator case, an attempt to invoke the power of the 
court “ not to enforce rights of creditors, but to defeat them.” **° 
Such a transaction, as pointed out in the opinion of Mr. Justice 
Brandeis, is simply a fraudulent conveyance. It must be as true 
under Section 77B as in an equity receivership that “ the fact that 
the means employed to effect the fraudulent conveyance was the 
judgment of a court and not a voluntary transfer does not remove 
the taint of illegality.” **” 

The decisions furnish little aid on the problem of the recogni- 
tion required to be given to the varying rights of creditors.*** 
Judge Hook held, in a much cited case,'*® that a plan of reorgani- 
zation was unfair insofar as it gave to creditors having general 
claims against the railway company and also secured by a mort- 
gage on a branch line, only the same treatment as was accorded 
to general creditors. But in the same case Judge Hook made it 
clear that “ unless in an exceptional instance of fraud or grossly 
inequitable discrimination ”, the court would not consider com- 
plaints of holders of bonds secured by mortgages on different 
branch lines that the plan did not give proper weight to the relative 
value of the respective lines.**° Similarly, in the Milwaukee re- 
organization the Court declined to upset a plan which made the 
same offer to the holders of bonds constituting a first lien on less 
valuable property and to the holders of bonds constituting a jun- 
ior lien on more valuable property and also secured by a pledge of 
a large amount of the former bonds.*** 


146 First Nat. Bank v.Flershem, 290 U. S. 504, 519 (1934). 

147 Ibid. Mr. Frank has suggested that in the case under discussion the dis- 
tribution to stockholders might well take the form of stock purchase warrants ex- 
ercisable over a substantial period. Frank, supra note 145, at 557. If the warrant 
price is sufficiently high so that the issuance of the warrants does not materially 
depress the market value at the time of the reorganization of the equity securities 
offered to creditors, there would seem to be no objection to this device. The plan 
might appropriately provide that the proceeds of the exercise of warrants’ should 
be paid into a sinking fund for the retirement of senior securities issued to creditors 
in the reorganization. 

148 Compare Bonbright and Bergerman, Two Rival Theories of Priority Rights 
of Security Holders in a Corporate Reorganization (1928) 28 Cor. L. REv. 127. 

149 Guaranty Trust Co. v. Missouri Pac. Ry., 238 Fed. 812 (E. D. Mo. 1916). 

150 Jd. at 818. 

151 Jameson v. Guaranty Trust Co., 20 F.(2d) 808 (C. C. A. 7th, 1927), cert. 
denied, 275 U.S. 569 (1927). The evidence showed that at the date of the receiver- 
ship the two issues commanded almost the same market price. 
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There has been considerable discussion as to whether in a case 
where the value of the corporate assets is less than the amount of 
the first mortgage bonds, the Boyd case forbids a plan of reorgani- 
zation in which the first mortgage bondholders and unsecured 
creditors participate to the exclusion of second mortgage bond- 
holders. Mr. Swaine, while recognizing that the decisions apply- 
ing the Boyd doctrine all involve the problem of stockholder par- 
ticipation, believes that the doctrine has a wider scope.’ Mr. 
Frank has argued to the contrary.*** What is apparently the only 
case in point supports Mr. Frank’s view.’ But this is not neces- 
sarily determinative of the issue under Section 77B. It may be 
assumed that Mr. Frank is correct in his contention that there is 
no general rule that a reorganization plan proposed in an equity 
receivership shall be in all respects fair and equitable, the only 
requirement of the Boyd doctrine being that if valuable rights are 
given to stockholders, a “‘ fair offer ’ must be made to all creditors. 
Section 77B, however, goes considerably farther. It forbids con- 
firmation of a plan unless the court is satisfied that it is “ fair and 
equitable and does not discriminate unfairly in favor of any class 
of creditors or stockholders ”.*°° Quite apart from the fact that 
in the case supposed the plan presumably would not receive the 
requisite assent from the second mortgage bondholders, it seems 
clear that under the provision quoted the court should require a 
strong showing before confirming a plan which prefers a subordi- 
nate class of creditors to one senior in right. 

Cases may arise, however, where an adequate showing can be 
made. Take, for example, the situation of a real estate company 
which has issued millions of dollars in long-term first mortgage 
bonds and has as its only other liabilities a few thousands of dol- 
lars owed for fuel, electricity, personal services, etc. To obtain 
the assent of two thirds of these general creditors to a plan which 
does not involve payment to them in cash, and particularly to a 
plan which would give them second mortgage bonds, would be 
difficult, if not impossible. Preferential treatment of such credi- 


152 See Swaine, supra note 33, at 142. 

153 See Frank, supra note 145, at 551. 

154 New York Trust Co. v. Continental & Commercial Trust & Sav. Bank, 
26 F.(2d) 872 (C. C. A. 8th, 1928). This case was decided subsequent to the date 
of Mr. Swaine’s article. 
155 Subdivision (f). 
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tors may, it is submitted, be justified on the principle of de 
minimis.*°° 

Somewhat more difficult of justification would be the according 
of a prior position to general creditors of a manufacturing corpora- 
tion, again with millions of dollars of long-term mortgage bonds, 
but where the claims of general creditors amount to several hun- 
dred thousands of dollars. Here, while the de minimis principle 
will not serve, the existence of substantial unmortgaged assets 
might furnish ample justification for the preference. But even 
if no such assets exist, there may be good reasons, in addition to 
the practical one that the general creditors may be in a position 
to block or at least greatly delay the reorganization, for giving the 
general creditors either cash or short-term obligations of the re- 
organized company payable in priority to securities issued to the 
bondholders. Certain of the claims may represent credit balances 
of customers whose good-will is necessary if the reorganized enter- 
prise is to succeed. Other creditors may be suppliers of raw ma- 
terial who will be unwilling to extend credit so long as past in- 
debtedness is unpaid. Some weight may also be given to the fact 
that the bondholders deliberately made a long-term investment 
in the enterprise, whereas the general creditors furnished goods or 
services or advanced money in the expectation of speedy payment. 
In short, although the general rule undoubtedly should be that the 
treatment given to various classes of creditors in the plan should 
correspond to the creditors’ legal priority, this should be treated 
merely as a guiding principle, deviation from which must be justi- 
fied, and not as a Procrustean bed to which every plan of reor- 
ganization must conform. 


Enough has been said to show that Section 77B affords no royal 
road to reorganization. Extravagant hopes created by its enact- 
ment are likely to be disappointed. Its chief merits lie in dis- 
pensing with the necessity of paying cash to a dissenting minority, 
in the elimination of ancillary proceedings, and in the provisions 
giving the court full jurisdiction to determine the fairness of the 
reorganization plan. On the other hand, it creates a needlessly 
cumbersome machinery, and it raises a host of new questions which 


156 Cf, In re Empire Mining Co., 44 Ch. D. 402, 410 (1890). 
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cannot be satisfactorily determined except by the Supreme Court. 
However, it is now too late to consider whether a less comprehen- 
sive change in reorganization practice might not have been pref- 
erable.’ Section 77B is here, and presumably it is here to stay. 
It contains great possibilities for constructive reorganization and 
possibilities almost equally great for the enveloping of the ad- 
ministration of the affairs of insolvent corporations in a maze of 
obstruction and detail. The problems which it creates are a chal- 
lenge to the best efforts of the bench and the bar. 
Henry J. Friendly. 


New York City. 


157 See Billig, Corporate Reorganization: Equity vs. Bankruptcy (1933) 17 
Minn. L. REv. 237; Frank, supra note 145, at 715. 
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THE Cuicaco TELEPHONE CAsE: A NEW TECHNIQUE IN RATE 
Review. — Potentially, Lindheimer v. The Illinois Bell Telephone Co. * 
spells the total repudiation of “ fair return ” on “ present value ” as the 
standard of “ reasonableness ” in utility rate review; * even in its nar- 
rowest significance, it introduces into the technique of rate review a far 
more simple check upon the extravagant results of traditional valuation 
principles than any previously employed. On the basis of findings that 
the projected rates would not yield a “ fair return ” on the “ fair value ” 
of the company’s property, a three-judge district court had entered a 
permanent decree restraining the imposition of lower schedules ordered 
by the Illinois Commerce Commission.* The Supreme Court, however, 
noted that, even under the old schedules, the annual income over the 
ten years of litigation consistently ran between 25 and 50 per cent below 
the amounts necessary to avoid confiscation under the computations of 
the lower court.* Yet the company itself had averred the existing rates 
to be “ just and reasonable ”’,® and under them the utility had prospered; 
its capital stock, “ fixed capital reserves ”, fixed capital and surplus had 
steadily increased; it had regularly paid interest and dividends; and its 
business had rapidly expanded. Thus completely refuted by the past 
history of the company, the valuation figures of the lower court were 
repudiated as a basis of decision; the utility’s record was held to show 
the adequacy of its existing rates, and the issue was narrowed to the 
effect of the contested rates in reducing net income. This problem was 
simplified by the fact that the amounts of the reductions over the ten 
years of litigation were not in dispute. Comparing the expenditures for 
current maintenance, and the low rate of existing depreciation, as set 
forth by the company’s own figures, with the depreciation reserve, the 
Court found that there had been such excessive charges to the latter ac- 
count as fully to offset the reduction in net income.’ The company was 


1 292 U. S. 151 (1934), rev’g Illinois Bell Tel. Co. v. Gilbert, 3 F. Supp. 595 
(N. D. Ill. 1933). This case ends a rate controversy begun more than a decade ago, 
when the Illinois Public Utilities Commission (now the Illinois Commerce Com- 
mission) ordered a rate reduction for certain services rendered by the Illinois Bell 
Telephone Co. in the city of Chicago. In December, 1923, an interlocutory injunc- 
tion was obtained by the company in the district court; the injunction order was 
affirmed in 269 U. S. 531 (1925) (memo). A final decree was entered, in Illinois 
Bell Tel. Co. v. Moynihan, 38 F.(2d) 77 (N. D. Ill. 1930), making the injunction 
permanent, but this was reversed by the Supreme Court in Smith v. Illinois Bell 
Tel. Co., 282 U. S. 133 (1930), Note (1931) 44 Harv. L. Rev. 833. 

2 For a recent discussion of the present status of this formula of valuation in- 
troduced by Smyth v. Ames, 169 U.S. 466, 546-47 (1898), see MosHER AND CrAW- - 
ForD, Pustic Utmity RecuiaTion (1933) cc. XITI-XV. Much criticism has been 
leveled at the resulting judicial treatment of the essentially economic problems of 
rate-making. See FRANKFURTER, THE PuBLIC AND ITs GOVERNMENT (1930) 103 
et seq. 3 Tllinois Bell Tel. Co. v. Gilbert, 3 F. Supp. 595 (N. D. Ill. 1933). 

4 See 292 U.S. at 160-61. 

5 Id. at 161-62. 6 See id. at 162-63. 

7 $1,740,000 was the greatest amount of reduction by the proposed rates for 
any one year. Id. at 164. In comparison, “the questionable amounts annually 
charged to operating expenses for depreciation ” were “ large enough to destroy any 
basis for holding that it [had] been convincingly shown that the reduction in in- 
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held not to have sustained the burden of proving confiscation, and, ac- 
cordingly, the decree below was reversed, and the cause remanded with 
directions to dissolve the interlocutory injunction, and to provide for 
refunds to the consumers.® 

This flat rejection of the valuation findings because of their “ glaring 
incongruity ” with the commonsense implications of the company’s suc- 
cessful experience under the existing rates is without precedent in the 
decisions of the Court since Smyth v. Ames.’ Indications are not want- 
ing that the case is the first step in the repudiation of the whole attempt 
to use “ fair return ” on “ present value” as the test in rate review. 
Thus, the opinion makes no reference whatever to any of the classical 
statements of the valuation technique, quotation of which has previously 
been deemed sufficient as a statement of principles of review.’® It is 
nowhere pointed out wherein the district court erred in its application 
of the traditional valuation method, or that it erred at all; its findings 
are apparently repudiated regardless of the accuracy with which the 
formula was applied, because of their grotesque inconsistency with the 
company’s business record. The Court does not treat the reference to 
experience as merely one element in the valuation process, but as a de- 
cisive test of the finding below, wholly independent of that process. 
Moreover, the Lindheimer case does not stand alone; in Dayton Power 
& Light Co. v. Public Util. Comm.,'' decided the same day, the Court 
found “reinforcements ” for its rejection of the company’s valuation 
figures in the commonsense observation, that a rate base which would 
allow so “ meager ” a return even under the schedules with which the 
company professed satisfaction must be inflated.’* 

If the decision does indeed begin the overthrow of the delusively pre- 


come .. . would produce confiscation.” Jd. at 175. The offsetting of errors in 
one account by errors of converse effect in another is not a new device. Cf. Los 
Angeles Gas & Elec. Corp. v. Railroad Comm., 289 U. S. 287, 317 (1933); Dayton 
Power & Light Co. v. Public Util. Comm., 292 'U. S. 290, 305 (1934). 

8 Approximately $21,000,000 will be refunded to consumers as a result of the 
instant case. See N. Y. Times, May 1, 1934, at 10. 

® 169 U. S. 466 (1898). Cf. Hale, The New Supreme Court Test of Confisca- 
tory Rates (1934) 10 J. Lanp & Pus. Uti. Economics 307. Several years prior 
to Smyth v. Ames, the Supreme Court had relied upon the poor business record of 
a railroad company as an independent basis for determining that a reduction in 
rates would not be allowed; the Court stressed the fact that no waste or mis- 
management was shown. Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362 
(1894). Recently, in upholding a commission’s allowance for annual depreciation, 
the Supreme Court supported its conclusions by reference to the utility’s dividend 
- record and the increase in its surplus. See Los Angeles Gas & Elec. Corp. v. Rail- 
road Comm., 289 U. S. 287, 320 (1933); cf. (1934) 14 P. U. Fortnightly 96. One 
commission has recently declared that payments of dividends in excess of 7 per 
cent shall be prima facie evidence that the utility’s rates are unreasonably high. 
Re Restriction in Payment of Dividends, 3 P. U. R. (N.s.) 132 (N.C. 1934). 

10 Cf., e.g., McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926); St. 
Louis & O’Fallon Ry. v. United States, 279 U. S. 461 (1929). 

11 292 U.S. 290 (1934). 

12 See id. at 311-12. The rates which the company desired would, under its 
own valuation figures, have given a return on the “ fair value” of its property of 
but 1.28 per cent. 
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cise valuation technique of review, it probably means the substitution of 
some flexible test of reasonable business judgment and experience,* not 
only closer to economic realities, but far more simple and swift in ad- 
ministration.'* This in effect means that, where such a course is not 
plainly shown to be unreasonable, new rates may be tested by a period 
of trial and error. Such an approach is not without strong precedent. 
In Willcox v. Consolidated Gas Co.,!° on appeal from a circuit court 
decree enjoining the enforcement of statutory rates, the Supreme Court, 
having satisfied itself by reference to the valuation findings that the 
schedules were not clearly confiscatory, frankly allowed experimentation 
under them.'® The Lindheimer case would seem to indicate that the 
reference to past experience may henceforth be employed, in place of 
the valuation formula, as a sufficient basis for determining at least . 
whether there is reasonable doubt as to the confiscatory character of the 
new rates such as to justify testing them in operation.’* Moreover, 
where the appeal is from the highest court of a state, the Supreme Court 
has apparently been the more reluctant to reverse findings of no confisca- 
tion, and therefore has been the readier to allow experimentation under 
tariffs held constitutional by the state tribunal.** Such precedent is the 


13 The use of a test of “ good business judgment ” to review the reasonableness 
of action taken by administrative bodies is not without precedent. Cf. Chicago, 
B. & Q. Ry. v. Babcock, 204 U.S. 585 (1907) (judicial review of valuation for pur- 
pose of tax assessment) ; People ex rel. Stevenson v. Atchison, Topeka & Santa Fe - 
Ry., 261 Ill. 33, 103 N. E. 614 (1913) (judicial review of tax levy). 

14 Not the least objectionable features of the valuation method of review have 
been the concomitant delay and expense such as characterized the ten-year litigation 
of the present controversy. See Lindheimer v. Illinois Bell Tel. Co., 292 U. S. 151, 
175 (1934). 15 212 U.S. 19 (1909). 

16 See id. at 41, 42, 50-51. This solution was suggested by the earlier case of 
Knoxville v. Knoxville Water Co., 212 U.S. 1, 17-20 (1909). It has been employed 
in many subsequent cases. Northern Pac. Ry. v. North Dakota ex rel. McCue, 216 
U. S. 579 (1910) ; Cedar Rapids Gas Light Co. v. City of Cedar Rapids, 223 U. S. 
655 (1912) ; City of Louisville v. Cumberland Tel. & Tel. Co., 225 U.S. 430 (1912) ; 
Des Moines Gas Co. v. Des Moines, 238 U. S. 153, 173 (1915) ; Missouri v. Chicago 
B. &Q. R.R., 241 U. S. 533 (1916) ; Brush Elec. Co. v. City of Galveston, 262 U. S. 
443 (1923); cf. Northern Pac. Ry. v. Department of Public Works, 268 U. S. 39, 
45 (1925). In the Northern Pacific case, after a period of trial had revealed the 
rates to be inadequate, the Supreme Court gave the carriers relief. Northern Pac. 
Ry. v. North Dakota ex rel. McCue, 236 U. S. 585 (1915); cf. Newton v. Consoli- 
dated Gas Co., 258 U.S. 165 (1922). 

17 That the influence of the case will be in such directions is indicated by a sub- 
sequent decision of the Ohio Public Utilities Commission, reviewing a city rate 
ordinance, in which the utility’s past success was held to be, in itself, sufficient 
basis for upholding a reduction in rates. East Ohio Gas Co. v. City of Cleveland, 
4P.U. R. (N.s.) 433, 484-87 (Ohio 1934). The Commission also made findings of 
excessive charges to operating expenses, but gave to the factor of past experience the 
force of an independent basis of decision. The Ohio case, however, goes beyond’ 
what may be an implicit limitation on the Lindheimer decision, for the Ohio Com- 
mission makes no specific offset of excessive charges to operating expenses against 
the reductions; it might be questioned if the Supreme Court would have been 
willing to uphold the lower rates in the present case solely on the reference to past 
experience, if such offsets could not have been made. Compare p. 88, infra. 

18 Northern Pac. Ry. v. North Dakota ex rel. McCue, 216 U.S. 579 (1910) ; 
Cedar Rapids Gas Light Co. v. City of Cedar Rapids, 223 U.S. 655 (1012). 
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more significant today in view of recent legislation which, in depriving 
the lower federal courts of jurisdiction to enjoin the enforcement of 
rates fixed by state utility commissions because of their allegedly con- 
fiscatory character, insures that such litigation in the future can come 
to the Supreme Court only from the highest courts of the states.*® Thus, 
the new standard means that, although the form of valuation may still 
be respected,”° the Court will be slow to interfere with the findings of 
the regulatory body, and that the burden of proof upon one asserting 
rates to be confiscatory i is very greatly increased.”* 

Even if it is not to be interpreted as foreshadowing a wholesale re- 
pudiation of the valuation technique,?* Lindheimer v. The Telephone 
Co. must be deemed to effect important changes in the application of that 
method of review. The decision might be taken to establish that hence- 
forth the rate-base shall be the investment in the company, rather than 
the “present value” of its property, however calculated.** For here 
the figures offered as to return on the value of the utility’s property are 
completely rejected, in favor of the record of continued, substantial divi- 
dend and interest payments, and the strengthening of capital and re- 
serves — considerations more pertinent to review of the return on invest- 
ment than on property.** Or, at the least, a new device of great practical 


19 P. L. No. 222, 73d Cong., 2d Sess. (1934), 28 U.S.C. A. § 41(1), (1934) ; see 
Georgia Cont. Tel. Co. v. Georgia Public Service Comm., U. S. L. Week, Aug. 21, 
1934, at 1048 (N. D. Ga.) ; Rooks, The Johnson Bill (1934) 10 J. Lanp & Pus. UrTt. 
Economics 313; Note (1934) 2 Gro. Wasu. L. Rev. 400. Before, when the utility 
could resort to the lower federal court, it enjoyed a right of appeal to the Supreme 
Court; recourse may be had from a state supreme court, however, only on writ of 
certiorari. See Rooks, supra, at 318. 

20 The valuation approach was applied in Dayton Power & Light Co. v. 
Public Util. Comm., 292 U. S. 290 (1934), together with the Court’s pragmatic 
standard of conduct. In two other cases in the same term the decision was reached 
solely in terms of valuation, but-in each the traditional technique seems to be used 
with a noticeable scepticism and sense of reality, lacking in old-line decisions. See 
Clark’s Ferry Bridge Co. v. Public Service Comm., 291 U. S. 227 (1934) ; Columbus 

_Gas & Fuel Co. v. Public Util. Comm., 292 U. S. 398 (1934). And one recent case, 
despite the absence of a valuation by the Commission, sustained the latter’s rejec-" 
tion of a proposed rate increase. Nez Pearce Roller Mills v. Public Util. Comm., 
34 P.(2d) 972 (Idaho 1934). But cf. Matter of Rockland Light & Power Co. v. 
Maltbie, 241 App. Div. 122, 271 N. Y. Supp. 858 (3d Dept. 1934). 

21 The Court has, of course, always paid lip-service to the doctrine that the 
findings of the regulatory body are entitled to the highest respect. See, e.g., Los 
Angeles Gas & Elec. Corp. v. Railroad Comm., 289 U. S. 287, 304-05 (1933). 

22 The opinion, of course, does not express a total repudiation of the valuation 
approach, but rather indicates that the valuation findings are here rejected only 
because of their extreme inconsistency with cbserved facts. See 292 U. S. at 163-64. 
The absence of dissent, although it may be a tribute to the skill with which 
Chief Justice Hughes wrote the opinion, may also be taken to show that the de- 
cision was not regarded as overturning existing valuation formulas. Moreover, 
making all due qualifications, the fact remains that the valuation technique was 
applied in other rate cases decided at the same term. Cf. note 20, supra. 

23 Compare the separate concurring opinion of Mr. Justice Brandeis in the 
Southwestern. Bell Tel. Co. Case, 262 U. S. 276, 289 et seq. (1923). 

24 In contrast, however, a close comparison of the opinion with the lower court 
decision which it reversed might be taken to show that the reference to past expe- 
rience was not novel, but constituted an implicit recognition of an established 
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significance is set up for facilitating rate review; in the future, findings 
under the customary valuation process must meet the check of a reason- 
able consistency with the facts of the company’s experience under ex- 
isting rates.?° 

Under any interpretation of the Lindheimer case, however, so far as 
the new approach involves the consideration of past experience in rate 
review, it employs a factor of rather limited scope and efficacy. The 
utility could rarely be permitted to prove the confiscatory character of 
existing rates by citing an unsuccessful financial record; for, although it 
is unlikely that any other major factor than rate returns would be in- 
volved in a concern’s previous success, many other elements not fairly to 
be covered by rates,”* such as improper management, over-capitalization, 
or an inherently unprofitable location, might explain an inadequate re- 
turn.?7. And from the standpoint of a Commission defending a rate re- 
duction, the reference to past experience is open to the objection that it 
gives only a general verdict as to the adequacy of existing rates, and 
furnishes no very definite basis for estimating the probable effect of a 


“fair return” formula. The Supreme Court nowhere points out precisely wherein 
the district court erred in its valuation findings. The latter seems, however, in the 
determination of the “ fair rate of return ” to have relied mainly on the “ compara- 
tive return ” doctrine of Willcox v. Consolidated Gas Co., 212 U. S. 19, 48 (1909). 
See 3 F. Supp. 595, 605-06 (N. D. Ill. 1933). Little or no attention was given the 
broader test of Bluefield Water Works & Imp. Co. v. Public Service Comm., 262 
U. S. 679, 693 (1923), with its additional requirement, that “the return . 
reasonably sufficient to assure confidence in the financial soundness of the utility, 
and . . . adequate, under efficient and economical management, to maintain and 
support its credit and enable it to raise the money necessary for the proper dis- 
charge of its public duties.” If, therefore, the defect in the district court’s valua- 
tion was in the fixing of the rate of return, the present decision, in its emphasis on 
the financial history of the company, might be considered merely an application of 
the Bluefield doctrine. The endorsement of the Bluefield test by Chief Justice 
Hughes, in Smith v. Illinois Bell Tel. Co., 282 U. S. 133, 160-61 (1930), and the 
pertinence to that test of the factors in the company’s experience enumerated in the 
Lindheimer case would tend to sustain such a conclusion. Moreover, the question 
of the inconsistency of the district court’s stress on the Willcox formula with the 
broader test was directly presented to the Court by the brief of the Commission 
and City in the present litigation, pp. 499-502. 

25 See Lindheimer v. Illinois Bell Tel. Co., 292 U. S. at 163-64; cf. Hale, supra 
note 9 

26 Cf. Knoxville v. Knoxville Water Co., 212 U. S. 1, 14 (1909); Galveston 
Elec. Co. v. Galveston, 258 U. S. 388, 395 (1922); Georgia Ry. & Power Co. v. 
Railroad Comm., 262 U.S. 625, 632 (1923). Furthermore, because of the general- 
ity of the test of past experience, a utility could not use it to prevent a reduction by 
showing existing rates to be barely adequate, for the contention would require 
proving the particular tariffs to be the minimum possible. Of course, the sustain- 
ing of effective rates in opposition to a proposed increase would be within the 
Lindheimer doctrine. 

27 And even proof that existing rates were confiscatory would not necessarily 
justify an increase, since a rate reduction might well enlarge the return because of 
the greater consumption thereby induced. Cf. Willcox v. Consolidated Gas Co., 212 
U. S. 19, 51 (1909); Re Coast Counties Gas & Elec. Co., P. U. R. 1924C 415, 427 
(Cal. 1923) ; Department of Public Works ex rel. City of Friday Harbor v. Friday 
Harbor Light & Power Co., P. U. R. 1928E 660 (Wash. 1928); City of Mauston v. 
Mauston Tel. Co., P. U. R. 1933E 161, 168-69 (Wis. 1933). But cf. Northern Pac. 
Ry. v. The Department of Public Works, 268 U. S. 39, 45 (1925). 
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substantial reduction.** If a period of trial and error is allowed, this 
objection is probably of slight consequence; *° if, however, it is at- 
tempted to prophesy with more particularity, and if the valuation 
approach is rejected, it would seem that the use of past experience as a 
criterion must be restricted to cases where analysis reveals excessive 
charges to operating expenses which will substantially offset the reduc- 
tions. This method will encounter serious difficulties where the excesses 
are in such accounts as surplus or payments of dividends, for a successful 
financial past may be largely the result of these unwarranted charges, 
through their attraction of investors.*° 

Although the excessive annual charges to depreciation were found to 
be decisive of the case,** no new principles as to depreciation accounting 
can be derived from the opinion,** for the error lay in faulty judgment 
by the company; or, at least, the decision was rested on its failure to 
sustain the burden of proving the charges justified.** The Court’s treat- 
ment of the point further illustrates the reference to experience as a 
test of the computations, for the showing of the actual condition of the 
property over the period of suit was one basis of the refusal to accept 
the company’s figures.** 


28 Where reference to the past showed a generous margin of prosperity, this 
test alone might suffice to justify reductions too slight obviously to imperil the 
company’s standing. 29 See p. 85, supra. 

30 The depreciation reserve account probably would not be an important factor 
in attracting investors, since it is regarded rather as a provision for decrease in the 
value of the fixed assets than as a source of profit. See GraHAM AND Katz, Ac- 
COUNTING IN LAW PRACTICE (1932) § 121. 

31 Many cases have pointed out errors in telephone company depreciation ac- 
counting. See, e.g., City of Harrison v. Boone County Tel. Co., 4 P. U. R. (n.s.) 
121, 130 (Ark. 1934) ; Re Chesapeake & Potomac Tel. Co., 4 P. U. R. (N.s.) 346, 
356-57 (D. C. 1934) ; Pustic Service Comm. or Wis. DEPRECIATION (1933) 158-59. 
The Nebraska Commission reaches conclusions as to depreciation charges strikingly 
similar to those of the Lindheimer case, in an opinion handed down several days 
before the latter. See (1934) 13 P. U. Forrnicutty 748. As to financial abuses 
resulting from improper depreciation accounting, see Railroad Comm. v. Cumber- 
land Tel. & Tel. Co., 212 U. S. 414, 424-25 (1909); Elgen, Why Telephone Rates 
Remain Unchanged (1932) 10 P. U. FortNicHTLY 612; Legis. (1933) 46 Harv. L. 
REv. 508, 514. 

82 The Lindheimer case might be thought further to modify Board of Public 
Util. Comm’rs v. New York Tel. Co., 271 U.S. 23 (1926). Cf. Collins, Trend of 
United States Supreme Court Decisions Affecting Rates of Public Utilities (1934) 
20 A. B. A. J. 535, 537. However, the decision on depreciation charges seems 
merely to enforce the direction, in Smith v. Illinois Bell Tel. Co., 282 U. S. 133, 
158-59 (1930), that the fact of past excesses should be considered in the making of 
future allowances. The opinion describes the “ straight-line ”, original cost method 
of accounting followed by the company, but nowhere passes any judgment upon it. 
But see Carey v. Corporation Comm., 33 P.(2d) 788, 792 (Okla. 1934); cf. Chesa- 
peake & Potomac Tel. Co. v. West, 7 F. Supp. 214, 236-37 (D. Md. 1934); (1934) 
14 P. U. FortnicHtty 96, 97-98. Thus, the ruling of United Rys. & Elec. Co. v. 
West, 280 U. S. 234 (1930), that “ present value” is to be used as the basis of de- 
preciation calculations, remains authoritative. Cf. Collins, loc. cit. supra. 

83 Cf. Railroad Comm. v. Cumberland Tel. & Tel. Co., 212 U. S. 414, 425 
(1909); Los Angeles Gas & Elec. Corp. v. Railroad Comm., 289 U. S. 287, 305, 
320-21 (1933). 

84 Cf. Southwestern Bell Tel. Co. v. San Antonio, 4 F. Supp. 570, 573-74 
(W. D. Tex. 1933). 
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The decision unfortunately avoids determining any of the issues raised 
by the attempt to regulate relations between companies in the Bell sys- 
tem, including such questions of wide current interest as the effect of 
“ cost of service ” in judging the reasonableness of intercompany charges, 
and the proper allocation of costs to the various subsidiaries.** In this 
respect, the result seems only to postpone the settlement of problems 
which will continue to press for solution regardless of the formulas of 
review which the Court may apply. 


PWA Loans AND GRANTS FOR MUNICIPALLY OWNED PuBtic UTILI- 
TIES. — The immense proportions assumed by the loans and grants of 
the Federal Emergency Administration of Public Works to municipalities 
for public utilities lend timely importance to the problem of the scope 
and constitutionality of Title II of the NIRA,’ providing therefor. 
Two recent and conflicting decisions in federal courts throw some light 
upon that problem as well as upon the equally important question of 
the right to test the legality of such expenditures. In Missouri Public 
Service Co. v. City of Concordia® the District Court for the Western 
District of Missouri, on petition of the local privately owned and 
operated power company, enjoined the city from accepting or using any 


PWA funds for the purpose of erecting a rival lighting plant, on the . 


ground that Congress “ neither intended, nor did it have the power, to 
aid intrastate commerce in this way ”. But in City of Allegan v. Con- 
sumers’ Power Co.,* the Circuit Court of Appeals for the Sixth Circuit 
refused to pass on either the scope or the constitutionality of Title II 


85 For an excellent discussion of the fundamental problems raised by the inter- 
corporate affiliations of public utility companies, see Lilienthal, The Regulation of 
Public Utility Holding Companies (1929) 29 Cor. L. REv. 404; and Recent Devel- 
opments in the Law of Public Utility Holding Companies (1931) 31 Cox. L. Rev. 
189. See Notes (1932) 30 Micu. L. Rev. 1315; (1932) 18 St. Louis L. Rev. 62; 
(1932) 42 YALE L. J. 66; (1933) 42 YALE L. J. 941. A recent case illustrating the 
perplexities confronting the commissions is State ex rel. Steiger v. Capital Gas & 
Elec. Co., 33 P.(2d) 731 (Kan. 1934). 


1 To Aug. 1, 1934, allotments to non-federal projects amounted to $975,615,921. 
Eighty per cent of the public utility projects, for which $301,624,570 had been al- 
lotted, were non-federal. The overwhelming proportion of these were municipal 
undertakings. PWA Press Section Release No. 900, Aug. 12, 1934. A later release 
showed that $46,268,900 had been awarded to local power plants. PWA Press 
Section Release No. 912. To April 4, 1934, $70,802,901 had been allocated to water- 
works projects. See (1934) 23 Nat. Mun. Rev. 246, 251. The TVA project, in- 
volving somewhat similar legal problems, although not based on PWA appropria- 
tions, will cost about four hundred millions of dollars. See (1934) 13 Conc. Dic. 
236. Petitions have been filed in the federal district courts at Birmingham and 
Knoxville to restrain the TVA from engaging in the utility business, and to enjoin 
certain municipalities from employing PWA loans and grants for the construction 
of local plants in codperation with the TVA plan. See N. Y. Times, July 6, 1934, 
at 16; id. Sept. 29, at 28; note 38, infra. 

2 48 Stat. 200, 40 U.S. C. A. § gor (1933). 
3 In equity No. 2445, W. D. Mo. 1934, U.S. L. Week, Sept. 25, 1934, at 62. 
4 71 F.(2d) 477 (C. C. A. 6th, 1934), cert. denied, Oct. 8, 1934. 


j 
i 
f 
j 
i 
{ 
| 
# 
1 
i 
i 
) ea 
4 


90 HARVARD LAW REVIEW [Vol. 48 


of the NIRA, holding that neither the plaintiff’s status as a federal 
nor as a local taxpayer entitled it to question the right of the Adminis- 
trator to provide funds for these purposes. 

One seeking to contest the legality of such federal expenditures might 
claim a standing in court as a federal or local taxpayer, or as a franchise 
holder threatened with “ illegal competition”. That the interest of a 
federal taxpayer in federal expenditures is, however, too remote to 
entitle him to question their validity seems undisputed.® Equally clear 
is it that a state will not be heard to object to Congressional appropria- 
tions as the representative of its citizens.© As a result of these de- 
cisions, it has been argued that as to expenditures “the powers of 
Congress are not limited by the Constitution in fact (however much 
they may be in theory).”* The decision in the Concordia case, if up- 
held, would appear to provide a new possibility of attack upon federal 
expenditures in certain cases by means of a suit against the recipient. 

It is clear that a municipal taxpayer, unlike a federal taxpayer, may 
enjoin an unauthorized, unlawful, or ultra vires act of the city or town 
officers where such an act may result in injury to him. The court 
in the Allegan case rejected the contention that the plaintiff was 
threatened by increased taxes from the possibility that the loan and 
grant might be declared invalid ® and the government might demand *° 


5 Frothingham v. Mellon, 262 U.S. 447 (1923), Note (1924) 37 Harv. L. Rev. 
750; (1923) 18 In. L. Rev. 204; (1923) 72 U. or Pa. L. Rev. 72; see City of 
Allegan v. Consumers’ Power Co., 71 F.(2d) 477, 481 (C. C. A. 6th, 1934) ; Lawson, 
Tue GENERAL WELFARE CLAUSE (1934) 64; WARREN, Concress AS SANTA CLAUS 
(1932) 3. 

6 Massachusetts v. Mellon, 262 U.S. 447 (1923), Note (1924) 37 Harv. L. Rev. 
750. 
7 WarreEN, loc. cit. supra note 5. As to the possibility of a check through the 
Comptroller General or the Attorney-General, see note 9, infra. 

8 Crampton v. Zabriskie, ror U.S. 601 (1879) ; Schurtz v. City of Grand Rapids, 
208 Mich. 510, 175 N. W. 421-(1919). 

9 If this suit were the only means of determining the scope or constitutionality 
of the Act in question, it would of course be arguing in a circle to entertain juris- 
diction because of the possible limited scope or unconstitutionality of the statute. 
But the right of the Comptroller General to refuse to audit unauthorized or un- 
constitutional expenditures has been assumed by the federal courts. 42 Star. 24 
(1921), 31 U. S. C. A. § 71 (1926); United States v. Realty Co., 163 U.S. 427 
(1896) ; Ravesies v. United States, 21 Ct. Cl. 243 (1886). And it has become the 
usual practice of the disbursing officer in each department to obtain the Comp- 
troller’s opinion on doubtful expenditures before making payments. In the event of 
an opinion adverse to the position of the claimant, the latter’s subsequent petition 
for a writ of mandamus ordering the disbursing officer to pay despite the Comp- 
troller’s decision would necessitate a finding by the court on the legality of the 
expenditure. Miguel v. McCarl, 291 U. S. 442 (1934); cf. United States v. Realty 
Co., 163 U. S. 427 (1896). And it has been suggested that a representative action 
by the Attorney-General could test the validity of a federal expenditure. See Note 
(1924) 37 Harv. L. REv. 750, 752. 

10 The present political situation makes the chance of a suit by the Attorney- 
General to recover the loan and grant slight. This. possibility is somewhat en- 
hanced, however, by the fact that the Statute of Limitations does not ordinarily 
run against the United States. United States v. Thompson, 98 U. S. 486 (1878); 
Grand Trunk Western Ry. v. United States, 252 U. S. 112 (1920) (overpayments by 
the Federal Government to defendant railroad). 
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and recover ‘1 the money paid over, since it could not be assumed “ that 
the investment of the city in its enterprise will be wholly or in sub- 
stantial part lost, and the city left without resource for repayment 
except by a tax levy.” 12 It would seem, however, that the plaintiff’s 
contention could more easily have been disposed of by pointing to the 
relatively small chance of any demand ever being made on the town 
for repayment,'* than by arguing that a second utility in a small city ** 
would be worth its cost of construction. The court in the Concordia 
case, without discussing the possible injury to the plaintiff, held that the 
limited scope or unconstitutionality of the Act made the defendant’s 
plan illegal, and, therefore, the plaintiff, as a taxpayer, could inter- 
fere. It is well settled that a taxpayer may restrain a city from in- 
curring an indebtedness in excess of a statutory or constitutional debt 
limitation.1° The Missouri constitution requires the consent of the 
voters for the creation of any indebtedness exceeding the revenue for 
the year.'° Although the voters authorized the issuance of bonds to 
secure the loan from the PWA, no provision was made for the grant. 
The plaintiff might, therefore, be allowed to interfere ‘” to prevent the 
incurrence of the unauthorized indebtedness which would arise if the 
grant were recovered by the Federal Government.t* The fact that 


11 The United States may recover money paid by its officers or agents under a 
misconstruction of a statute. Wisconsin Central R. R. v. United States, 164 U. S. 
190 (1896); Allen v. United States, 204 U. S. 581 (1907); Grand Trunk Western 
Ry. v. United States, 252 U.S. 112 (1920). But cf. Butte, Anaconda & Pac. Ry. v. 
United States, 290 U. S. 127 (1933), (1934) 43 YALE L. J. 503. Probably this rule 
would be extended to allow recovery of payments made under an unconstitutional 
statute. Cf. Ellis v. Board of State Auditors, 107 Mich. 528, 65 N. W. 577 (1895) 
(payments made under an amendment to the state constitution mistakenly be- 
lieved to have been passed by the voters). It might be argued that recovery would 
be limited to the value of the plant. But such an expenditure would hardly con- 
stitute a sufficient change of position to deny recovery in full. See Woopwarp, 
Quast Contracts (1913) § 29. As to the possibility of denying recovery because 
the indebtedness would be unauthorized, see note 18, infra. 

my See City of Allegan v. Consumers’ Power Co., 71 F.(2d) 477, 482 (C. C. A. 
6th, 1934). 

13 Cusack Co. v. City of Chicago, 242 U.S. 526 (1917) (one contesting a statute 
as unconstitutional must show a direct injury to himself); cf. Heald v. District of 
Columbia, 259 U. S. 114 (1922). 

14 Allegan, Mich., had a population of 3,941 in 1930. Firreenta CENSUS OF 
THE UNITED STATES (1930) — 3 POPULATION I150. 

15 6 MunicrpaL CorporaTIONs (2d ed. 1928) § 2760. 

16 Mo. Const. art. X, § 12. 

17 Renfroe v. Atlanta, 140 Ga. 81, 78 S. E. 449 (1913); Schurtz v. City of 
Grand Rapids, 208 Mich. 510, 175 N. W. 421 (1919) (taxpayer restrained acquisi- 
tion of public utility without vote required by statute). 

18 Quasi-contractual recovery against a municipality has been denied where 
the debt would exceed a statutory or constitutional debt limitation. See Tooke, 
Quasi-Contractual Liability of Municipal Corporations (1934) 47 Harv. L. Rev. 
1143, 1149. The leading case is Litchfield v. Ballou, 114 U.S. 190 (1885). There 
is some indication, however, that the rule would not be applied where the plaintiff 
also was a governmental body. See Tooke, supra, at 1152; cf. Balkan v. Buhl, 158 
Minn. 271, 197 N. W. 266 (1924); Norfolk v. Norfolk County, 120 Va. 356, 91 
t E. ” (1917) ; First Nat. Bank v. Town of York, 212 Wis. 264, 249 N. W. 513 

1933). 
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the only case cited by the court in this connection *® is one in which the 
debt limit was exceeded makes it appear that the court did decide on 
some such ground. 

The plaintiff's right as a franchise-holder furnished the court in 
the Concordia case with an alternative ground for allowing the power 
company to question the legality of the loan and grant. Although 
the grant of a franchise, not by its terms exclusive, will not prevent the 
city from competing with the holder thereof,?° yet the latter is “ en- 
titled to protection against all illegal competition ”.2‘ This principle 
has most frequently been applied to cases where the defendant acted 
under a void franchise, or wholly without one.?? Likewise, a franchise- 
holder has been allowed to restrain a city from competition where, be- 
cause of the expense of the project, a statutory or constitutional debt 
limitation would be exceeded.** Where, however, the franchise is valid 
and no debt limitation is involved,** it would seem that, even though 
the payor-government has exceeded its authority, there being no 
defect in the payee’s powers, there should be no restraint on the latter’s 
competition. 

The holding in the Concordia case, that loans and grants for utilities 
designed to render purely intrastate service are outside the scope of 
Title II of the NIRA,”° based as it was on the declaration of policy in 
Title I of the Act,?* seems untenable. The position of the declaration 


19 Hight v. City of Harrisonville, 328 Mo. 549, 41 S. W.(2d) 155 (1931). 

20 Knoxville Water Co. v. Knoxville, 200 U. S. 22 (1906); Hastings Water Co. 
v. Hastings Borough, 216 Pa. 178, 65 Atl. 403 (1907); see 5 McQumctin, op. cit. 
supra note 15, § 1930. 

21 City of Campbell v. Arkansas-Missouri Power Co., 55 F.(2d) 560, 562 
(C. C. A. 8th, 1932). The Supreme Court has held that a franchise “ constitutes a 
property right within the protection of the Fourteenth Amendment”. Frost v. 
Corporation Comm. of Okla., 278 U. S.515, 520 (1929). But even if the alleged 
illegal competition does not~-involve the Fourteenth Amendment, the court had 
jurisdiction because the illegality depends upon the construction and validity of a 
federal statute. See Dopre, FEDERAL JURISDICTION AND PROCEDURE (1928) § 60; cf. 
Boyd v. Nebraska ex rel. Thayer, 143 U.S. 135 (1892) (Boyd’s right to the gover- 
norship depended on his United States citizenship). 

* 22 See, e.g., Patterson v. Wollmann, 5 N. D. 608, 67 N. W. 1040 (1896) ; Citizens 
Elec. I. Co. v. Power Co., 255 Pa. 145, 99 Atl. 462 (1916) ; Independent Truck Co. 
v. Wright, 151 Wash. 372, 275 Pac. 726 (1929) ; 4 McQuri11n, op. cit. supra note 15, 
: = Contra: Mining & Gas Co. v. Gas & Mining Co., 55 Kan. 173, 40 Pac. 326 

1895). 

23 City of Campbell v. Arkansas-Missouri Power Co., 55 F.(2d) 560 (C. C. A. 
8th, 1932); Oklahoma Util. Co. v. City of Hominy, 2 F. Supp. 849 (N. D. Okla. 
1933) ; see Iowa So. Util. Co. v. Cassill, 69 F.(2d) 703, 704 (C.C. A. 8th, 1934). 

24 Compare notes 16, 18, supra. 

25 The court in the Allegan case, having held that the plaintiff was not entitled 
to raise the question, expressly refused to determine the scope of the Act. 71 F.(2d) 
at 481. 

26 “Tt is hereby declared to be the policy of Congress to remove obstructions 
to the free flow of interstate and foreign commerce . . . to promote the fullest 
possible utilization of the present productive capacity of industries, . . . to increase 
the consumption of industrial and agricultural products by increasing purchasing 
power, to reduce and relieve unemployment, to improve standards of labor, and 
otherwise to rehabilitate industry and to conserve natural resources.” 48 STAT. 195, 
15 U.S.C.A. § 7or (1933). 
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in a different Title of the Act, devoted to a quite distinct purpose, 
militates against such a construction. Even more important is the 
fact that “to remove obstructions to the free flow of interstate and 
foreign commerce ”, is only one of several enumerated purposes, among 
which the relief of unemployment seems to have been dominant; *’ this 
object, moreover, is specifically set forth in Title II.** A more plausible 
argument against the loan and grant in the Concordia case might be 
based on the enumeration of projects in Section 202 of the Act.*® 
The inclusion of “ transmission of electrical energy ” in Section 202(b) 
might be taken to indicate that generation and distribution *° were not 
intended to be included in the list of projects.** But this interpreta- 
tion, too, becomes strained in the face of the general enumeration of 
projects in Section 202(a),°* and the fact that, at least in the prevailing 


27 “ Mr. President, the national industrial recovery bill is an employment meas- 
ure. Its single objective is to speed the restoration of normal conditions of em- 
ployment at wage scales sufficient to provide a comfort and decency level of living.” 
Senator Wagner, 77 Conc. Rec. 5152 (1933). Although Congressional debates will 
not ordinarily be considered by a court interpreting a federal statute, this rule does 
not apply to remarks made by the member of the Committee in charge of the bill, 
in the case of the NIRA, Senator Wagner. Binns v. United States, 194 U. S. 486, 
495 (1904); 27 Ops. Att’y GEN. (1908) 68, 78; Frankham, Legislative Debates and 
Committee Reports in Statutory Interpretation (1933) 2 BrooKtyNn L. REv. 173, 
175. And the remarks of any member may be used to discover the evil sought to 
be remedied. United States v. Union Pacific R. R., 91 U. S. 72; 79 (1875) ; Standard 
Oil Co. v. United States, 221 U. S. 1, 50 (1911); Frankham, supra, at 176. 

28 “ With a view to increasing employment quickly (while reasonably securing 
any loans made by the United States) the President is authorized . . . (1) to con- 
struct, finance, or aid in the construction or financing of any public-works proj- 
ect... .” 48 Strat. 202, 40 U.S.C. A. § 403 (1933). 

29 “The Administrator, under the direction of the President, shall prepare a 
comprehensive program of public works, which shall include among other things 
the following: (a) Construction, repair, and improvement of public highways and 
park ways, public buildings, and any publicly owned instrumentalities and facilities; 
(b) conservation and development of natural resources, including . . . , develop- 
ment of water power, transmission of electrical energy,....” 48 Srat. 201, 
40 U.S. C. A. § 402 (1933). 

30 “Tt is generally understood, so far as I know, without exception, by engineers 
that transmission does not include distribution. .. . The very fact that the word 
‘transmission’ was inserted and the word ‘ distribution’ was omitted, it seems to 
me when it comes to construing the proposed act will be assigned as a reason to 
show oo : a ’ was intentionally omitted.” Senator Norris, 77 Conc. Rec. 
5854 (1933). 

81 Senator Norris’ proposed amendment to add “ generation and distribution ” 
was rejected in conference. See 77 Conc. REc. 5620 (1933). Rejection of amend- 
ments has been used as evidence that they were not intended to come within the 
scope of the bill. Dunlap v. United States, 173 U.S. 65, 75 (1899) ; Lapina v. Wil- 
liams, 232 U.S. 78, 90 (1914) ; Frankham, supra note 27, at 174. In this instance, 
however, Senator Harrison, a Senate Conferee, stated that the reason for the rejec- 
tion was “ that there was not the slightest doubt about the generation and distribu- 
tion, as well as transmission, being taken care of under the general provisions of the 
bill.” 77 Conc. Rec. 5854 (1933). Quaere, whether the court would extend the 
re ae in note 27, supra, to permit consideration of this remark in interpreting 
the Act. 

82 «| . under the general terms ‘ publicly owned instrumentalities and facili- 
ties’ transmission and distribution lines are adequately covered.” Senator Wagner, 
77 Conc. Rec. 5854 (1933). 
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situation in the United States, provision for transmission without gen- 
eration and distribution would be worthless for the purposes of a 
municipality. 

The dictum in the Concordia opinion, that it is outside the power of 
Congress to appropriate money for intrastate purposes,** raises the 
century-old problem ** of the limits on the federal spending power. 
Commentators *° almost without exception,** have agreed that the “ gen- 
eral welfare’ clause *’ gives Congress unlimited authority to make 
appropriations ** to promote the national *® welfare. This view is 
predicated upon 150 years of legislative precedents,*® upon the ap- 
parent unwillingness of the Supreme Court to decide the question,** 


83 The court in the Allegan case refused to decide this point. See 71 F.(2d) 
at 481. 

84 See Corwin, The Spending Power of Congress — Apropos the Maternity Act 
(1923) 36 Harv. L. Rev. 548; Lawson, op. cit. supra note 5; WARREN, op. cit. 
supra note §. 

85 See, e.g., Corwin, supra note 34, at 580; Burpick, THe LAw or THE AMERI- 
cAN CONSTITUTION (1922) § 77; 1 Hare, AMERICAN CONSTITUTIONAL LAw (1889) 
242 et seq.; Pomeroy, CONSTITUTIONAL LAW oF THE UNITED SraTEs (10th ed. 1888) 
§§ 274, 275; 1 Story, COMMENTARIES ON THE CONSTITUTION (5th ed. 1905) §§ 921 
et seq.; 1 Watson, THe CONSTITUTION OF THE UNITED STATES (1910) 390-98; 
1 WitLoucHBy, THE CoNnsTITUTIONAL LAW oF THE UniTep States (2d ed. 1929) 
§ 62. 

86 “ That Congress cannot, through appropriations under the tax power, in- 
clude purposes within the reserved powers of the States, is not only clear upon rea- 
son, but is distinctly stated by Chief Justice Marshall in Gibbons v. Ogden, .. . .” 
1 Tucker, THe CONSTITUTION OF THE UNITED STATES (1809) § 224. See also 
WARREN, OP. cit. supra note 5, at 6-9. 

87 “ The Congress shall have power to lay and collect taxes, duties, imposts, 
and excises, to pay the debts and provide for the common defense and general 
welfare of the United States, ... .” U.S. Constr. Art. I, $8. 

88 This provision of the Constitution does not give Congress power to do what- 
ever it wishes to promote the general welfare, but merely gives it the power to 
tax and make appropriations for that purpose, since under the other construction 
the Federal Government would not be one of limited powers. United States v. 
Boyer, 85 Fed. 425, 432 (W. D. Mo. 1898); see Corwin, supra note 34, at 551; 
1 WILLouGHBY, op. cit. supra note 35, § 61. On this basis, it might be argued that 
there was clear authority to tax and to make loans and grants of the revenues to 
municipalities for light plants, in furtherance of a program of national recovery; 
but that the authority of the Federal Government to act directly to such an end 
through a government-controlled corporation, such as the TVA, was open to some 
question. Compare 1 WitLovucnsy, id. § 63: “ Thus, while Congress may appro- 
priate money in aid of education within the States, and see that it is properly ex- 
pended, it cannot authorize the Federal Government itself to undertake educational 
work within the States.” See also Hamitton, Report ON MANUFACTURES (1791), 
4 Works or ALEXANDER Hamitton (Lodge ed. 1904) 70, 151. Nor has the preamble 
ever been interpreted as allowing Congress to legislate for the general welfare. 
Jacobson v. Massachusetts, 197 U.S. 11 (1905) ; Note (1933) 47 Harv. L. REv. 85, 
87; 1 Story, op. cit. supra note 35, § 462. 

89 Even Hamilton in his REPoRT ON MANUFACTURES (1791) admitted that the 
spending must be for “ general” not “local” purposes. See Albers, Our National 
Constitution: Provisions For the General Welfare (1929) 9 B. U. L. Rev. 152, 161. 
But it could hardly be contended that the relief of unemployment is not a “ general ” 
purpose. 

40 Corwin, supra note 34; LAWSON, op. cit. supra note 5; WARREN, op. cit. supra 
note 5. The precedents are, of course, somewhat weakened by the limited means 
of attack upon them. See WARREN, id. at 140. 

41 Cf. Frothingham v. Mellon, 262 U. S. 447 (1923). The history of the sugar 
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and upon the language and context of the clause itself.4? The court’s 
dictum, that Congress “ would have no authority to grant aid to the 
construction of a plant over which it would have no legislative au- . 
thority,” ** is reminiscent of a similar remark by Chief Justice Mar- 
shall.** The existence of an “emergency” probably should not be 
held to validate the project,** but at a time when the Supreme Court 
is looking with tolerance upon “ depression ” measures,*® it would ap- 
pear extremely unlikely that it would reverse its policy of aloofness 
towards Congressional expenditures and return to the dictum in Gib- 
bons v. Ogden. 


THE JURISDICTIONAL AMOUNT IN FEDERAL CouRT PROCEEDINGS TO 
Enjorin AcTION oF STATE Orricers. — The litigant who would bring 
his suit in a federal district court, whether on the basis of diversity of 


bounty litigation also illustrates this tendency. In Field v. Clark, 143 U. S. 649 
(1892), the Court refused to decide the constitutionality of a federal statute provid- 
ing for sugar bounties, resting its decision on other grounds. After Congress had 
repealed the act, a dictum in the Supreme Court of the District of Columbia indi- 
cated that it had been unconstitutional. See United States ex rel. The Miles Plant- 
ing ‘Co. v. Carlisle, 5 App. D. C. 138, 146-61 (1895). Then came the act of 1895 
providing for the payment of bounties earned before the repeal. The Comptroller 
of the Treasury held the act unconstitutional. 2 Dec. Comp. oF THE TREAS. (1895) 
98. The Supreme Court again refused to pass on the first act, but upheld the 
second on the ground that Congress could legislate to pay the “ equitable, moral 
or honorary ” obligations of the Federal Government. United States v. Realty Co., 
163 U. S. 427 (1896). The city might argue that some such moral obligation 
should bar a federal suit to recover funds wrongly paid to the city, where the net 
result of the enterprise would be a loss, if repayment was exacted. 

42“ | . there is a fundamental objection to the interpretation thus attempted 
to be maintained, which is, that it robs the clause of all efficacy and meaning. No 
person has a right to assume that any part of the Constitution is useless, or is with- 
out meaning; and a fortiori no person has a right to rob any part of a meaning, 
natural and appropriate to the language in the connection in which it stands. Now, 
the words have such a natural and appropriate meaning as a qualification of the 
preceding clause to lay taxes. Why, then, should such a meaning be rejected? ” 
1 Story, op. cit. supra note 35, § 912. 

43 The fact that the only case cited in this connection is Hammer v. Dagenhart, 
247 U.S. 251 (1918), indicates that the court felt that Title II of the NIRA must 
stand or fall as an exercise of the power to regulate interstate commerce. This seems 
clearly true of Title I of the Act. See Note (1933) 47 Harv. L. Rev. 85, 87. But 
spending, not regulation, is the essence of Title II. Cf. Note (1934) 1 LAw AND 
heen eyo PROBLEMS 232 (general welfare clause as basis of emergency 

ousing). 

44 “ Congress is not empowered to tax for those purposes which are within the 
exclusive province of the States.” Gibbons v. Ogden, 9 Wheat. 1, 199 (U. S. 1824). 

45 The courts, insofar as they may properly review the legality of Congressional 
expenditures with reference to the accepted “ national welfare” limitation would 
seem restricted to determining whether the purpose was “ national” or “local ”; 
questions of “ welfare” should be held political, and non-justiciable. See Finkel- 
stein, Judicial Self-Limitation (1924) 37 Harv. L. Rev. 338, 359. And it seems 
questionable whether, if a purpose would ordinarily be deemed “ local ”, an “ emer- 
gency ” would make it “ national”. But cf. Robinson, Some Problems Confronting 
the Public Works Emergency Housing Corporation (1934) 19 Corn. L. Q. 548, 549. 

46 Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398 (1934), Note (1934) 
47 Harv. L. Rev. 660; Nebbia v. New York, 291 U.S. 502 (1934). 
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citizenship or the presence of a federal question, must establish that 
“the matter in controversy exceeds, exclusive of interest and costs, the 
sum or value of three thousand dollars.” + Simple enough as applied in 
actions at law for money judgments, where the sum reasonably claimed 
by the plaintiff in good faith alone measures the value of the object 
of suit,? the requirement of jurisdictional amount presents puzzling 
questions and often confusion of results, in injunction proceedings. 
Especially has this been true of cases in which it was sought to en- 
join action by state authorities. The recent decision of the Supreme 
Court in Healy v. Ratta® is significant, therefore, in clearing away 
doubts as to the proper measure of the jurisdictional amount in suits 
to enjoin the enforcement of recurrent state taxes and in giving strong 
indication of a narrowing of federal jurisdiction in all proceedings to 
enjoin state action. 

In practice the problem of determining the “ value ” of the “ matter 
in controversy ” in injunction proceedings reduces to that of defining 
“the matter in controversy ”; the courts do not usually attempt pre- 
cise mathematical computations, for ordinarily the economic importance 
of the right, the assertion of which they choose to regard as the object 
in suit, will be obvious enough to place the value clearly as above or 
below the requirement. And their choice in definition may range quite 
widely, for “ the matter in controversy ” is not, aside from its use in 
the federal statute, a phrase of art bearing any necessary meaning in 
law. The basic problem of definition in injunction cases, wherever 
relief is sought from what may be a source of recurring burden or loss, 
is the extent to which the courts will consider the possibility of future 
injury, or the future assertion of some right, in evaluating the object 
of suit. Access to the federal courts will be narrow or broad accordingly 
as “the matter in controversy ” is defined as simply the prevention 
of a single, immediately impending injury, or as the determination of 
a right to be free of such wrongful interference indefinitely into the 
future. 

The definition will differ according to the point of view from which 
the jurisdictional problem is considered. Regarded with reference to 
the relief prayed, and the binding effect of the decree, wherever an as- 
serted right would, if upheld, be a source of continuing or recurring 
burden upon the protesting party, and not merely the cause of a single, 
nonrecurring detriment, “ the matter in controversy ” would seem to 
be the right to future relief from such burden.* Where, for example, 
one seeks to enjoin the imposition of a license tax, as unconstitutionally 


1 36 SraT. 1091 (1911), as amended, 48 Stat. 775, 28 U.S.C. A. § 41(1) (1934). 
Paragraphs (2) to (28) list classes of cases arising under federal laws in which juris- 
diction may be taken regardless of the amount in controversy. 

2 See Note (1934) 34 Cox. L. REv. 311. 

8 292 U.S. 263 (1934). 

4 See, e.g., Glenwood Light Co. v. Mutual Light Co., 239 U.S. 121 (1915). 
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discriminative, the relief sought is probably regarded by the parties as 

not merely from the tax of the particular year, but from any similar 
levies to come; and as a matter of law the decree will have the effect, 
between the parties, of deciding the issue for the future so long as cir- 
cumstances do not so change as to render the decree no longer res 
judicata.’ But the present value of relief from such a burden is more 
or less uncertain, for it is a matter of conjecture how long conditions will 
remain the same so as to lend either legal or practical significance to 
the decree. Hence, the desirability of having an easily applied and 
predictable rule of thumb would favor the rejection of the definition 
suggested by the legal effect of the decree, for a less realistic, but 
simpler interpretation of “ the matter in controversy ”, as, perhaps, in- 
volving only accrued damage; ° or, somewhat more broadly, as in- 
volving any burden which has present legal certainty, although it may 
not be actually suffered until a future time; 7 or, at most, as including 
such contingent burdens as are very likely to be incurred in the im- 
mediate future.* But a stronger influence towards a restrictive de- 
termination of the jurisdictional amount is probably exercised by the 
political policy, expressed in legislation, and in a responsibility felt by 
the federal courts, to minimize friction between state and federal gov- 
ernments.® All of these points of view have played their part in pro- 
ducing a more or less confused body of authority regarding the monetary 
limitation on federal jurisdiction in the injunction cases. 

By 1900 the Supreme Court seemed to have established a clear rule, 
that in a proceeding in a federal court to enjoin the enforcement of 
a recurrent state tax, the value of the matter in controversy was 
only the amount then due.’ In reaching this result the Court anal- 


5 See Note (1933) 46 Harv. L. Rev. 692. The “ matter in controversy ” would 
seem to exclude issues between one of the immediate parties and third persons, 
which could be affected only by stare decisis, for as to such issues there is no “ con- 
pi ”, But cf. Fidler v. Roberts, 41 F.(2d) 305 (C. C. A. 7th, 1930); note 16, 
infra. 

6 See, e.g., Holt v. Indiana Mfg. Co., 176 U. S. 68 (1900). 

7 See, e.g., Ogden City v. Armstrong, 168 U.S. 224 (1897). 

8 In suits between private persons the courts do not hesitate to take jurisdiction 
where the conduct immediately threatened would cause damage exceeding the juris- 
dictional amount. £.g., Tri-City Central Trades Council v. American Steel Found- 
ries, 238 Fed. 728 (C. C. A. 7th, 1917), modified on merits, 257 U.S. 184 (1921); 
Lowe v. Pure Oil Co., 260 Fed. 704 (C. C. A. 4th, 1919). 

9 See Frankfurter, Distribution of Judicial Power Between United States and 
State Courts (1928) 13 Corn. L. Q. 499, 519. 

10 Washington & Georgetown R. R. v. District of Columbia, 146 U. S. 227 
(1892) (jurisdictional amount for appeal) ; Holt v. Indiana Mfg. Co., 176 U. S. 68 
(1900) ; cf. Citizens’ Bank v. Cannon, 164 U. S. 319 (1896). The same strict 
definition was implicit in cases refusing to permit the petitioner to reach the juris- 
dictional amount by adding together the sums claimed under recurrent taxes by 
the collectors of different counties wherein he was taxed. Walter v. Northeastern 
R. R., 147 U.S. 370 (1893) ; Northern Pac. R. R. v. Walker, 148 U. S. 391 (1893); 
Fishback v. Western Union Tel. Co., 161 U. S. 96 (1896). Cases holding, con- 
versely, that several taxpayers may not add the amounts for which each would be 
liable in order to make up the jurisdictional amount have with one exception been 
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ogized from the settled rule in actions at law ** without re-examining 
the refusal there to take into account the “ collateral” effects of a 
decision flowing from the principles of res judicata and stare decisis. 
However, in a later line of cases, some involving suits to enjoin private 
interference with property rights,’* others actions to restrain the en- 
forcement of regulations imposed by states under the power to regulate 
local public utilities,* or under the police power,’* the Court took 
into consideration not only past or immediately threatened injury, but 
also possible future burden in determining the existence of the juris- 
dictional amount. The measure of its value was not well defined. It 
was sometimes described as being the value of the whole business or 
property, or of the particular phase or part thereof, which the party 
sought to protect. Such a test was perhaps realistic enough where 
complete destruction of the business or property was threatened,’ but 
some cases seemed to apply it where the threatened injury would in- 
fringe upon, but clearly would not imperil, the very existence of the 
interest.‘° In such situations, and indeed wherever the “ matter in 


suits to enjoin special assessments or the creation of public indebtedness, where not 
even the future burden upon any one person exceeded the jurisdictional amount. 
See Blume, Jurisdictional Amount in Representative Suits (1931) 15 Munn. L. Rev. 
5or. 
11 See Note (1934) 34 Cor. L. Rev. 311, 316. 

12 In Hunt v. New York Cotton Exchange, 205 U.S. 322 (1907), the plaintiff 
sued to enjoin wrongful use of its market quotations. The value of the right to 
control the use of the quotations was held to be the test; the plaintiff was not 
obliged to wait until the amount he could recover in an action at law reached the 
jurisdictional amount. In Bitterman v. Louisville & N. R. R., 207 U. S. 205 
(1907), a railroad sued to enjoin the defendant from dealing in its non-transferable 
reduced rate tickets. The Court said that the jurisdictional amount “is to be 
tested, not by the mere immediate pecuniary damage resulting from the acts com- 
plained of, but by the value of the business to be protected and the rights of prop- 
erty which the complaint sought to have recognized and enforced.” Jd. at 225. 
Accord: Glenwood Light Co-¥v. Mutual Light Co., 239 U.S. 121 (1915). 

18 McNeil v. Southern Ry., 202 U. S. 543 (1906) (value of right to carry on 
interstate commerce without burdensome state regulations) ; Western & Atl. R. R. 
v. Railroad Comm. of Ga., 261 U.S. 264 (1923) (future cost of maintaining and 
operating the required spur track capitalized at a reasonable rate). 

14 Scott v. Donald, 165 U. S. 107 (1897) (prohibition of private liquor im- 
portation — value of plaintiff’s right to import liquor); Packard v. Banton, 264 
U. S. 140 (1924) (value of right not to be burdened by a statute requiring bond 
from taxi operators). That the Scott case intended a clear departure in injunction 
cases from the strict rule in actions at law is shown by a companion case at law to 
recover damages for past liquor seizures in which the Court did not consider the 
effect of its decision upon the plaintiff’s right to import liquor in the future, but 
took particular pains to decide that the exemplary damages demanded could be 
considered in determining jurisdictional amount. Scott v. Donald, 165 U. S. 58 
(1897). 

15 E.g., Scott v. Donald, 165 U. S. 107 (1897); Berryman v. Board of Trustees 
of Whitman College, 222 U. S. 334 (1912); General Pet. Corp. of Cal. v., Bean- 
blossom, 47 F.(2d) 826 (C. C. A. oth, 1931). 

16 E.g., Prest-O-Lite Co. v. Bournonville, 260 Fed. 440 (D. N. J. 1914) ; cf. Hunt 
v. New York Cotton Exchange, 205 U. S. 322 (1907); Bitterman v. Louisville & 
N. R. R., 207 U.S. 205 (1907). Since in such cases the defendant is often only one 
of many persons who have infringed or may infringe upon the plaintiff’s right, con- 
sidering the whole value of the right here practically amounts to including the 
operation of stare decisis in estimating “ the matter in controversy ”. 
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controversy ” is the claim for relief from the threat of a continuing det- 
riment, the value of the object of suit would seem really to be the 
present value of future relief therefrom; and, although few decisions 
have been content with any one clearly expressed theory,’’ this second 
measure has become strongly established in the cases.‘* These are, 
of course, “tests” of conjecture, and not of mathematical precision, 
and under them the approach to the federal courts was made broad and 
inviting. 

Particularly did the decision in Berryman v. Board of Trustees of 
Whitman College *° seem to raise doubts as to the standing of the strict 
definition of jurisdictional amount in the earlier tax cases. There it 
was held correct to consider the present value of future relief from 
taxation where the college set up the defense of a contract of per- 
petual exemption from all taxation, embodied in its charter.2° The 
validation of so broad an exemption would mean that by no future 
changes in the laws could the state avoid the effect of the decree; it 
was probably true, therefore, that here there was a somewhat greater 
certainty than in most tax cases that the decision would be of con- 
tinuing practical effect. But this would seem only to justify assigning 
a higher present value to the relief given, and no other ground for 
distinction appears; any decree holding a tax statute unconstitutional 
carries the same binding effect for the future, on the doctrine of res 
judicata; and the policy which would leave the determination of the 
taxpayer’s rights in the first instance, at least, to the courts of the taxing 
sovereign would seem as applicable in the Berryman situation as 
anywhere. 

In this state of the decisions, it was not surprising that throughout 
30 years the Supreme Court cases defining ‘“‘ the matter in controversy ” 
with reference to future injury and the future effects of the decree 
should have been adopted by almost all the lower federal courts as a 
basis for holding that in suits to enjoin the enforcement of recurring 7% 


17 It is often difficult to determine upon what ground the finding of jurisdictional 
amount was based. See, e.g., American Fisheries Co. v. Lennen, 118 Fed. 869 
(C. C. D. Conn. 1902) ; Adam v. New York Trust Co., 37 F.(2d) 826 (C. C. A. 5th, 
1930). 

18 E.g., Glenwood Light Co. v. Mutual Light Co., 239 U.S. 121 (1915) ; Western 
& Atl. R. R. v. Railroad Comm. of Ga., 261 U. S. 264 (1923); Packard v. Banton, 
264 U.S. 140 (1924) ; Chesapeake & Del. Canal Co. v. Gring, 159 Fed. 662 (C.C. A. 
4th, 1908); Reed, Fears & Miller v. Miller, 2 F.(2d) 280 (E. D. Pa. 1924), aff'd, 
5 F.(2d) 1018 (C. C. A. 3d, 1925) ; Lambert v. Yellowley, 4 F.(2d) 915 (C.C. A. 
2d, 1924), aff'd, 272 U. S. 581 (1926). 

19 222 U.S. 334 (1912). 

20 But cf. Citizens’ Bank v. Cannon, 164 U.S. 319 (1896). 

21 If the plaintiff’s objection affects the validity of but a single tax, the amount 
thereof is determinative. Woodman v. Ely, 2 Fed. 839 (C. C. W. D. Mich. 1880) ; 
Douglas Co. v. Stone, 110 Fed. 812 (C. C. W. D. Va. 1901), aff'd, 191 U. S. 557 
(1903) ; Eachus v. Hartwell, 112 Fed. 564 (C. C. S. D. Cal. r901). In these cases 
the contention that the measure was the value of the object taxed was rejected. 

In taxpayers’ suits to enjoin the incurrence of public indebtedness or the levying 
of a special assessment, the total amount for which the plaintiff would be liable 
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taxes, future as well as accrued taxes would be considered in deter- 
mining whether the jurisdictional amount was present.”” 

But in Healy v. Ratta,** decided at the last term, the Supreme Court 
unequivocally reaffirmed the older, restricted rule, deciding that a dis- 
trict court is without jurisdiction to enjoin the enforcement of an an- 
nual state license tax, where “ the total amount of the tax demanded, 
or which may be demanded, within any time reasonably required to 
conclude the litigation, is less than the jurisdictional amount.” ** Thé 
Court rejected consideration of the value of the right to do the busi- 
ness, declaring that the Congressional policy indicated in successive 
increases in the required jurisdictional amounts,”*° as well as the “ due 
regard for the rightful independence of state governments, which should 
actuate federal courts” requires strict construction of the grant of 


thereunder in the future is the measure of the amount in controversy. Ogden City v. 
Armstrong, 168 U. S. 224 (1897) (ten annual installments of $748.80); Risty v. 
Chicago, R. I. & Pac. Ry., 270 U. S. 378 (1926) (similar) ; Colvin v. Jacksonville, 
158 U. S. 456 (1895) (bond issues — approximation of plaintiff’s proportionate lia- 
bility with respect to interest and sinking fund); City of Helena v. Helena Water 
Works Co., 173 Fed. 18 (C. C. A. oth, 1909) (same). But if in such cases the 
jurisdictional amount is not present as to any one plaintiff, several plaintiffs may 
not add their amounts or the amounts for persons similarly situated to make the 
jurisdictional amount. See Blume, loc. cit. supra note 10. 

22 Some cases made the value of the plaintiff’s business the test. Where the tax 
was suppressive, this test was probably a fairly accurate measure of the value of 
the matter in controversy. Humes v. City of Little Rock, 138 Fed. 929 (C. C. 
W. D. Ark. 1898); Humes v. City of Fort Smith, 93 Fed. 857 (C. C. W. D. Ark. 
1899). But some cases adopting this test appeared to base it upon the ground that 
the penalties for non-compliance would destroy the plaintiff’s business, ignoring the 
fact that the real dispute was as to the tax, payment of which would avoid the 
future penalties. City of Hutchinson v. Beckham, 118 Fed. 399 (C. C. A. 8th, 
1902); St. Louis Southwestern Ry. v. Emmerson, 30 F.(2d) 322 (C. C. A. 7th, 
1929), rev’d on other grounds, 282 U.S. 10 (1930); Nutt v. Ellerbe, 56 F.(2d) 
1058 (E. D. S. C. 1932). In other cases the value of the business apparently was 
made the test simply because the business was the object of the tax. South 
Express Co. v. Mayor of Ensley, 116 Fed. 756 (N. D. Ala. 1902); Campbell 
Baking Co. v. City of Maryville, 31 F.(2d) 466 (W. D. Mo. 1929). This test 
seems to afford no real measure of the value of the matter in controversy, for 
the tax, unless suppressive, does not create a controversy as to the right to do 
business. Considered with reference to the legal effect of the decree, the most 
accurate measure appears to be the present value of permanent relief from the tax, 
or the capitalized value of the tax. American Fertilizing Co. v. Board of Agric., 
43 Fed. 609 (C. C. E. D. N. C. 1890); City of Hutchinson v. Beckham, supra; 
Jewel Tea Co. v. Lee’s Summit, 198 Fed. 532 (W. D. Mo. 1912), aff'd, 217 Fed. 
965 (C. C. A. 8th, 1914). 

28 292 U.S. 263 (1934): A New Hampshire statute imposed upon peddlers and 
hawkers statewide and local license fees. The plaintiff sold vacuum cleaners in the 
state through travelling salesmen. The total annual tax for the conduct of his 
business in the city of Manchester would be about $300. Suit was brought to 
enjoin the chief of police of Manchester from enforcing the statute, on the ground 
that it denied plaintiff the equal protection of the laws by exempting certain classes 
of vendors in which the plaintiff was not included. The district court granted the 
injunction, measuring the amount in controversy by the capitalized value of the 
annual tax. 1 F. Supp. 669 (D. N. H. 1932). The Circuit Court of Appeals for 
the First Circuit affirmed the decree, apparently considering the value of the right 
to “ business in New Hampshire as the measure. 67 F.(2d) 554 (C. C. A. 1st, 
1933). 
24 292 U. S. at 272. 25 See Frankfurter, supra note 9, at 499. 
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jurisdiction.2* Moreover, the possibility that the tax will be main- 
tained, or enforced, or that the plaintiff will remain subject to it, was 
pg too uncertain to permit considering the liability to future levies 

“the matter in controversy ”, and the capitalized value of the tax 
as poe measure of the jurisdictional amount.*? 

The emphasis in the case upon considerations of intergovernmental 
policy indicates that the decision is probably not to be interpreted to 
presage greater strictness in determining the jurisdictional amount in 
' purely private suits. On the other hand, the propriety and wisdom 
of jealously confining interference by the federal courts with the action 
of state authorities is stressed with a vigor which raises doubts as to 
the present standing of those decisions applying the more liberal test 
in situations affecting state action other than the tax cases. The ex- 
pressions of the Court gain force when it is remembered that they re- 
inforce similar statements in Matthews v. Rodgers,”* decided by the 
same Court two years before, in which the statutory prohibition on 
the granting of equitable relief where there is an adequate remedy at 
law was invoked in denying an injunction against enforcement of a 
state tax law. 

Interference with the state’s search for revenue might be regarded 
as more serious than obstruction of its regulatory efforts, but the dif- 
ference is at most one of degree; such recent legislation as the Norris-La 
Guardia *° and Johnson Acts *° has emphatically expressed the judgment 
of Congress that interference by the federal courts with the latter type 
of function should be closely confined. And, of course, though the 
contest is not in the federal courts in the first instance, the aggrieved 
party still may appeal from the highest court of the state to the Su- 
preme Court. In view of the essential similarity of policy involved in 
the problems of federal intervention in both the taxation and the police 
power cases, and the fact that the burden of future regulation seems no 
less contingent than that of future taxation, the renewed emphasis 
upon the original strict rule of the tax decisions, in Healy v. Ratta, may 
induce a critical re-examination of the illogical distinction which will 
exist if the police power cases are still the law. 


26 292 U.S. at 269. 

27 Id. at 270. 

28 284 U. S. 521 (1932). Compare, however, Stewart Dry Goods Co. v. Lewis, 
287 U.S. 9 (1932). 

29 47 Stat. 70 (1932), 29 U.S. C. A. §§ 101-15 (1933) ; § 107(d), i in particular, 
requires a showing, before a district court may grant an injunction in a labor dis- 
pute, that the local officers charged with the duty of protecting the complainant’s 
property are unable or unwilling to furnish adequate protection; and the statute 
seems to reveal in general a policy not only of protecting labor, but of respecting 
the independence of the local authority. 

80 48 Start. 775, 28 U. S. C. A. $41(1) (1934) (depriving district courts of 
jurisdiction to enjoin enforcement of rates fixed by state utility commissions 
because of their allegedly confiscatory character); cf. 36 Srat. 1162 d pg Fe 
oe by 37 Stat. 1013 (1913), and 43 Stat. 938 (1925), 28 U. S.C A. §'380 

192 
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CONSTITUTIONALITY OF STATUTORY PRESUMPTIONS IN CRIMINAL 
Cases. — The recent decision of the United States Supreme Court in 
Morrison v. California * again focuses attention upon the confusion of 
judicial thought and reasoning concerning the constitutionality of crimi- 
nal statutes shifting the burden of proof, or making one set of facts 
prima facie evidence of another. Courts have not infrequently held 
such statutes invalid * although the due process clause of the Fourteenth 
Amendment has been said to preserve only such procedural requirements 
as are of the essence of the opportunity to defend? Much of the con- 
fusion is engendered by differing interpretations of “ prima facie evi- 
dence”. If interpreted as shifting the risk of non-persuasion,* such a 
statute would relieve the prosecution of the burden of proving the pre- 
sumed element of the crime. This interpretation, the most useful in the 
administration of criminal law,° seems to have been adopted at times in 


1 291 U.S. 82 (1934). 

2 See, e.g., In re Wong Hane, 108 Cal. 680, 41 Pac. 693 (1895), overruled by 
Ex parte McClain, 134 Cal. 110, 66 Pac. 69 (1901); State v. Grimmett, 33 Idaho 
203, 193 Pac. 380 (1920); Hall v. Johnson, 87 Ore. 21, 169 Pac. 515 (1917) ; State 
v. Yardley, 95 Tenn. 546, 32 S. W. 481 (1895). 

3 See Snyder v. Massachusetts, 291 U.S. 97, 122 (1934). The states have broad 
powers to establish rules of evidence and procedure. Cf. Hawes v. Georgia, 258 
U. S. 1 (1922) ; Cockrill v. California, 268 U. S. 258 (1925); see Griffin v. State, 
142 Ga. 636, 639, 83 S. E. 540, 541 (1914). 

In civil cases, where the measure of persuasion is by a preponderance of the 
evidence, the burden of proof is important only when the minds of the triers of 
fact are in equilibrium. In criminal cases, where the measure of persuasion is be- 
yond a reasonable doubt, the same test might indicate that the burden was im- 
portant only where the triers of fact were in doubt whether or not they had a 
reasonable doubt. Hollins v. State, 128 Miss. 119, 90 So. 630 (1921) semble. While 
such a rule is theoretically correct it is hard to find any practical distinction between 
it and the burden of merely going forward with the evidence. To regard a statutory 
shift of the burden of proof as requiring the accused to establish an issue by a pre- 
ponderance (see cases cited in note 6, infra) seems not only to shift the burden 
of proof but also to alter the measure of persuasion; and only by sharply distin- 
guishing the two can it be said that the burden may be changed without affecting 
the presumption of innocence (see note 8, infra). Cf. People v. Williams, 61 Colo. 
11, 155 Pac. 323 (1916) (change in burden does not affect presumption of inno- 
cence); Long v. State, 46 Ind. 582 (1874) (same); see State v. Burns, 133 S. C. 
238, 247, 130 S. E. 641, 644 (1925) (same). But the varying rules as to the risk 
of non-persuasion on the issues of insanity and self-defense tend to show that many 
courts do not draw this distinction. In a number of jurisdictions the accused must 
prove insanity by a preponderance of the evidence. State v. Humbles, 126 Iowa 462, 
1o2 N. W. 409 (1905); Miracle v. Commonwealth, 148 Ky. 453, 146 S. W. 1136 
(1912). Contra: Davis v. United States, 160 U. S. 469 (1895) (burden on prose- 
cution to prove sanity beyond a reasonable doubt) ; cf. State v. Grayson, 126 Ore. 
560, 575, 270 Pac. 404, 410 (1928) (burden on accused to prove insanity beyond a 
reasonable doubt). And in a few jurisdictions the accused must prove self-defense 
by a preponderance of the evidence. See, e.g., Commonwealth v. Troup, 302 Pa. 
246, 153 Atl. 337 (1931), (1931) 29 Micu. L. Rev. 934. 

5 It has been maintained that in civil cases a presumption should, in order to be 
most useful, have the effect at least of placing on the opposing party the risk of not 
putting the minds of the jurors in equilibrium as to the existence of the presumed 
fact. See Morgan, Presumptions and Burden of Proof (1933) 47 Harv. L. Rev. 59, 
79. As for the possible adoption of other views of the effect of evidence upon pre- 
sumptions, Professor Morgan’s remarks upon judicial presumptions seem equally 
applicable. “If a policy is strong enough to call a presumption into existence, it is 
hard to imagine it so weak as to be satisfied by the bare recital of words on the 
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a few state courts and by the Federal Supreme Court.® But many courts, 
assuming as fundamental the common-law rule that the prosecution must 
prove every element of the crime beyond a reasonable doubt, to avoid 
holding such statutes unconstitutional, have given them merely the effect 
of taking the case to the jury.’ This interpretation they have often but- 
tressed by the argument that otherwise the presumption of innocence 
would be annulled.* Finally, some courts have held that proof by stat- 
ute constituting a prima facie case may be only evidence and alone not 
necessarily sufficient to authorize a conviction.? When given either of 
these last two interpretations, many of the objections urged against such 
enactments disappear. 

In Manley v. Georgia,’® the Supreme Court held that a law which 
made proof of the insolvency of a bank prima facie evidence of fraud on 
the part of its directors was arbitrary, since insolvency as defined by the 
statute could have been caused by many factors other than fraud. The 


witness stand or the reception in evidence of a writing.” See id. at 82. In criminal 
cases the same reasoning would seem to apply. Other rules are too complicated for 
practical application in the trial of cases. See id. at 72. 

6 Yee Hem v. United States, 268 U. S. 178 (1925) ; State v. Thomas, 47 Conn. 
546 (1880) ; Commonwealth v. Minor, 88 Ky. 422, 11 S. W. 472 (1889) ; State v. 
New England Furniture Co., 126 Minn. 78, 147 N. W. 951 (1914); State v. Lewis, 
67 Mont. 447, 216 Pac. 337 (1923); cf. People v. Osaki, 209 Cal. 169, 286 Pac. 1025 
(1930) ; Santo v. State, 2 Iowa 165 '(1855). But see State v. Anderson, 83 Conn. 55, 
57, 75 Atl. 81, 82 (1910). In Casey v. United States, 276 U.S. 413 (1928), Holmes, 
J., in upholding a statute that possession of morphine was prima facie evidence of 
unlawful purchase within the jurisdiction of the court, said: “ The statute here talks 
of prima facie evidence but it means only that the burden shall be upon the party 
found in possession to explain and justify it when accused of the crime that the 
statute creates... .” Id. at 418. 

7 Houston v. State, 24 Fla. 356, 5 So. 48 (1888) ; Vance v. State, 128 Ga. 661, 
57 S. E. 889 (1907) ; State v. Lapointe, 81 N. H. 227, 123 Atl. 692 (1924) ; State v. 
Wilkerson, 164 N. C. 431, 79 S. E. 888 (1913); Sellers v. State, 11 Okla. Cr. 588, 
149 Pac. 1071 (1915) ; State v. Wilson, 15 R. I. 180, 1 Atl. 415 (1885) ; cf. People v. 
Williams, 61 Colo. 11, 155 Pac. 323 (1916) ; State v. Rouw, 156 Wash. 198, 286 Pac. 
81 (1930); see Commonwealth v. Williams, 6 Gray 1, 4 (Mass. 1856); Board of 
Commissioners v. Merchant, 103 N. Y. 143, 149, 8 N. E. 484, 486 (1886). To give 
a prima facie case such effect is to treat it as a common-law presumption shifting the 
burden of going forward with the evidence. Roberts v. People, 78 Colo. 555, 243 
Pac. 544 (1926). 

8 State v. Grimmett, 33 Idaho 203, 193 Pac. 380 (1920); People v. Levelt, 
264 Mich. 643, 250 N. W. 520 (1933) ; Hammond v. State, 78 Ohio St. 15, 84 N. E. 
416 (1908) ; State v. Beswick, 13 R. I. 211 (1881); see Conrey, P. J., dissenting, in 
People v. Bullock, 123 Cal. App. 299, 306, 11 P. (2d) 441, 443 (1932), (1934) 82 
U. or Pa. L. REv. 402, 403. The presumption of i innacence, however, would appear 
rationally to be only the result of the charge that the jury should acquit if they 
have a reasonable doubt as to guilt plus a caution that the fact that the accused is 
on trial is immaterial. See 5 Wicmore, Evmence (2d ed. 1923) $2511. But see 
Coffin v. United States, 156 U. S. 432, 452 et seg. (1895). Thus, logically, the pre- 
sumption of innocence refers only to the measure of persuasion. See note 4, supra. 

® State v. Wilson, 141 La. 404, 75 So. 95 (1917); State v. Potello, 40 Utah 56, 
119 Pac. 1023 (1911) ; cf. Hammond v. State, 78 Ohio St. 15, 84 N. E. 416 (1908). 
Where this proof was previously inadmissible, the effect of such an interpretation is 
merely to remove the bar of remoteness and prejudice which excluded it at common 
law. Where the evidence was previously admissible, this construction nullifies the 
legislative fiat that the evidence be given added weight. — 

10 279 U.S. 1 (1929), (1929) 42 Harv. L. Rev. 1076. 
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Court emphasized the established principle that iegislation declaring 
proof of one fact or group of facts presumptive evidence of an ultimate 
fact in issue is invalid unless there is a rational connection between what 
is proved and what is to be inferred.‘ Without such limitation the ac- 
cused could be put to the proof of his innocence upon a mere accusation, 
and juries might possibly convict for the fact proved rather than for the 
fact in issue. But the technical approach of the Court in Western & 
A. R. R. v. Henderson ** might indicate that the facts presumed must be 
the natural corollary of those proved more often than not.’* This rule 
has produced some strained applications ** and was not easy to harmonize 
with the principle of Casey v. United States: *° that it is “ consistent with 
all constitutional protections of the accused to throw on them the burden 
of proving facts peculiarly within their knowledge and hidden from dis- 
covery by the government.” *° 

In the Morrison ** case the Supreme Court reviewed the criminal sec- 
tions of the California Alien Land Law.'* While these statutes forbid 
an alien of race ineligible for citizenship to own any interest in agricul- 
tural land, the only act made criminal is conspiracy to put such an alien 
in possession, the burden of proving citizenship as a defense being placed 
upon the accused. In an earlier case *® arising under the same statute 
Morrison and Ozaki were convicted upon proof that Morrison, a citizen, 
had transferred land to Ozaki and that the latter was of race ineligible 
for citizenship. An appeal to the Federal Supreme Court was dismissed 
for want of a substantial federal question. In the later case Morrison 
and Doi were convicted upon proof that Morrison had transferred land 
to Doi, and upon an allegation in the indictment that Doi was of race 


11 It would be clearly unconstitutional to allow the jury to use as evidence 
of guilt facts that had no rational connection with guilt, for to do so would prevent 
a fair hearing on the facts nominally in issue. See Morgan, Federal Constitutional 
Limitations upon Presumptions Created by State Legislation in Harvarp LEGAL 
Essays (1934) 323, 325. But where the fact proved is not used as evidence, the lack 
of rational connection would seem immaterial provided the state could have made 
the other proven facts criminal without the presumed fact. Thus, where statutory 
rape is defined as carnal knowledge of a girl of previous chaste character, the burden 
of showing previous unchastity is upon the accused. Hollins v. State, 128 Miss. 
119, 90 So. 630 (1921). Proof of the act, of course, is not evidence of previous 
chastity. 

12 279 U. S. 639 (1929). For a devastating analysis of this case, see Morgan, 
supra note II. 

13 “ The mere fact of collision between a railway train and a vehicle at a high- 
way grade crossing furnishes no basis for any inference as to whether the accident 
was caused by negligence of the railway company or of the traveler on the highway 
or of both or without fault of anyone.” 279 U.S. at 642, 643. A recent case ap- 
parently following such an interpretation of the logical connection test is Stafford 
v. Valdosta, 174 S. E. 810 (Ga. App. 1934). 

14 Cf. State v. Spiller, 146 Wash. 180, 262 Pac. 128 (1927) (proof of purchase 
of water prima facie proof of accumulation of garbage). 

15 276 U.S. 413 (1928). 

16 Jd. at 418. This principle is generally known as the rule of convenience. 

17 291 82 (1934). 

18 Cat. Gen. Laws (Deering, 1931) Act 261, §§ 9a, gb, 10. 

19 Morrison v. California, 288 U.S. 591 (1933). 
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ineligible for citizenship. In reversing an affirmance by the highest state 
court,”° Mr. Justice Cardozo pointed out that the crime was conspiracy 
for which guilty knowledge on the part of both was necessary ** and ruled 
that to impute knowledge of Doi’s alienage to Morrison would be wholly 
arbitrary. Since there was thus no proven conspiracy, the conviction 
was reversed as to both. The Court then said that even if possession by 
an ineligible alien, when the product of an agreement, was criminal as to 
the tenant holding with guilty knowledge, it would be unfair to require- 
him, in the absence of a showing of some incriminating fact, to prove 
his race, for this the state could do with no more difficulty than the ac- 
cused. The Court distinguished the earlier case because, “ No point 
was made in the statement of jurisdiction or supporting brief that the 
crime was conspiracy and that one of the defendants belonged to the 
white race. The case was submitted as if both were Japanese.” ?? Al- 
though these facts were drawn to the Court’s attention,”* it would seem 
that only the conspiracy point is material, for it would be just as hard 
for Morrison to prove Doi a citizen were Morrison white or yellow; nor 
would Morrison’s knowledge be dependent upon his color. 

The crime being conspiracy in both cases and knowledge being held 
an essential ingredient, if knowledge could not have been imputed to 
the transferor in the first case, it should have been decided for the de- 
fendant. Although there the scienter was predicated wholly upon proof 
of race ineligibility, yet in the later case the Court said, “‘ Only an arbi- 
trary mandate could charge him [Morrison] with guilty knowledge as 
an inference of law if it were proved that Doi was not a citizen or eligible 
to become one.” ** As applied to the instant statute this dictum seems 


20 People v. Morrison, 218 Cal. 287, 22 P.(2d) 718 (1933). 

21 The Supreme Court of California had apparently interpreted §§ 9 (a) and 10 
of the act together as making the crime composed of but two elements: the volun- 
tary transfer of land and the alienage and ineligibility to citizenship of the trans- 
feree. See People v. Morrison, 218 Cal. 287, 296, 22 P.(2d) 718, 722 (1933). 
Though the definition appears in the dissent, it seems to have been adopted by the 
majority, for, unless the statute is so interpreted, the presumption statutes are wholly 
ineffective, since § 10 makes the crime conspiracy, and § 9 (a) provides that: “in 
any action or proceeding . . . by the State of California . . . under the provisions 
of this act, when the proof introduced by the state . . . establishes the acquisition 

. or transferring of real property or any interest therein . . . by any defendant, 
the burden of proving citizenship as a defense shall thereupon devolve upon such 
defendant.” Such a presumption could be of little service to the prosecution if it 
had to show knowledge of non-citizenship in the defendant. It will be noted that 
there is nothing in the statute which requires a presumption that the transferor 
knew of the alienage and ineligibility of the transferee. Though the point does not 
appear to have been specifically raised and argued, the California courts have ap- 
parently assumed that lack of knowledge is no defense. See Note (1931) 19 CALIF. 
L. REv. 295, 301, n.20. This would require a unique definition of conspiracy. 

22 291 U.S. at 89-90. 23 Appellants’ Statement as to Jurisdiction, pp. 5, 6. 

24 291 U. S. at 93. But cf. Yee Hem v. United States, 268 U. S. 178 (1925) 
(knowledge that opium was illegally imported presumed from proof of possession in 
unstamped package); Meadowcroft v. People, 163 IIl. 56, 45 N. E. g91 (1896) 
(failure of bank prima facie evidence that officers knew it was insolvent 30 days 
previously) ; see Commonwealth v. Morgan, 107 Mass. 199, 203 (1871) neinaassiel 
of newspaper presumed to know of all libels printed in his paper). — 
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inapposite; since the legislature could abolish the requirement of mens 
rea ** and make it criminal merely to agree to transfer land to an in- 
eligible alien, a statute which, in effect, requires the accused to prove 
lack of scienter as a defense should not be held unconstitutional.?® Un- 
der the present ruling the constitutionality of a statute depends appar- 
ently upon the words with which it is written rather than upon its effect 
and operation. 

Significant, however, is the failure of the Court to rest its decision 
wholly upon the logical connection rule. Assuming that “ strong con- 
siderations of convenience, if they existed, might cast upon the tenant 
the burden of proving his qualifications and thus disproving his guilt ”, 
the Court balanced the inconvenience of the normal rule against the 
hardship upon the defendant if he had to sustain the burden. Since no 
fact of “ sinister significance” had been proven, and since the transfer 
of the burden might “ result in grave injustice in the only class of cases 
in which it will be of any practical importance,” namely, in cases of 
mixed racial origin, the Court reasoned that it would be unfair to re- 
quire the defendant to prove citizenship. Such an approach would seem 
to combine the logical connection rule with the rule of convenience of 
the Casey decision. Although requiring some rational connection be- 
tween fact proved and fact in issue, the language here employed seems 
to indicate that where considerations of procedural expedience outweigh 
the hardship upon the accused, the connection between the fact proved 
and that presumed need not be as strong as that required in the Hender- 


son case.2”_ Thus, while not inconsistent with that decision, the present 
case makes factors which determine the incidence of the burden of proof 
at common law ** the criteria of constitutional validity. While the effect 
of the Morrison decision is to subject statutory presumptions to the same 
general standards of fairness currently employed in testing the validity 


25 Shevlin-Carpenter Co. v. Minnesota, 218 U.S. 57 (1910); United States v. 
agg 258 U.S. 250 (1922); see Sayre, Public Welfare Offenses (1933) 33 Cot. L. 

V. 55, 80. 

26 See Hawkins v. Bleakly, 243 U.S. 210, 213-14 (1917). Where formerly there 
had been absolute criminal liability on the proprietor of a newspaper for libels 
printed in his paper, the Massachusetts court had no constitutional difficulty in al- 
lowing the defense that it was printed without the knowledge or neglect of the 
panagr sad but requiring him so to prove. Commonwealth v. Morgan, 107 Mass. 
199 (1871). 

27 Whether the Henderson case would be followed may be open to question. 
In the Morrison case the Court did not cite it nor did it apply unqualifiedly the 
test of rational connection. Also in Seaboard Air Line Ry. v. Watson, 287 U. S. 
86 (1932), the Court refused to follow the Henderson case, on the technical ground 
that the question had not been properly raised in the lower court, and held that an 
identical statute was not a violation of the equal protection clause. And in Atlantic 
Coast Line R. R. v. Ford, 287 U.S. 502 (1933), the Court upheld a statute which 
provided that failure of a railroad to give the required signals at crossings should 
be presumed to be the proximate cause of any collision. 

28 Compare the factors weighed by Mr. Justice Cardozo with those considered 
by the court in First Nat. Bank v. Ford, 30 Wyo. 110, 216 Pac. 691 (1923). See 
also 5 WicmoreE, Eviwence (2d ed. 1923) § 2486. 
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of other state procedure,”® the wisdom of such limitations upon the power 
of a state to shift the burden of proof may be open to question.*® 


LEGISLATION 


FEDERAL REGULATION OF SECURITIES: SOME PROBLEMS OF CIVIL 
LraBILity. — Federal regulatory legislation was the inevitable outcome 
of the recent precipitous fall in the market value of all securities listed 
on the New York Stock Exchange. Prior attempts to protect in- 
vestors had met with a signal lack of success. State regulation, faced 
at the outset with the constitutional ban against unreasonably burden- 
ing interstate commerce,' has been largely nullified by practical diffi- 
culties of obtaining jurisdiction over the guilty.2 Past efforts by the 
Federal Government to assist state regulation with the only weapons at 
its command, power to prevent the use of the mails to defraud,* and 
the power of the Federal Trade Commission over unfair trade practices * 


29 That procedural due process was essentially a requirement of fairness was 
clearly emphasized by both the majority and the minority in Snyder v. Massa- 
chusetts, 291 U.S. 97 (1934). But in Davis v. United States, 160 U. S. 469 (1895), 
Harlan, J., said: “ The possibility of such results [that crimes of the most atrocious 
character may go unpunished] must always attend any system devised to ascertain 
and punish crime, and ought not to induce the courts . . . to depart from princi- 
ples fundamental in criminal law. . . . No man should be deprived of his life under 
the forms of law unless . . . the evidence . . . is sufficient to show beyond a rea- 
sonable doubt the existence of every fact necessary to constitute the crime charged.” 
Td. at 493. 80 See Morgan, supra note 11. 


1 See 62 Conc. REc. 5972, 5980 (1922) ; Washburn, Control of Securities Selling 
(1933) 31 Micu. L. Rev. 768, 773. Compare the scheme employed in People v. 
Augustine, 232 Mich. 29, 204 N. W. 747 (1925). But see Klagsbrunn, Security 
Regulation (Unpublished thesis in the Harvard Law School Library, 1933), at- 
tempting to demonstrate that commerce clause limitations upon state power dis- 
appear” upon proper drafting of state statutes on a theory of security inspection 
and dealer licensing. 

2 Where only solicitations enter the state, it is deemed uncertain whether any 
crime occurs therein. For this reason the administrators of more than half the 
states deny themselves the power to regulate such transactions. Because of the 
difficulty in obtaining jurisdiction over the vendor only six states make any effort 
to issue injunctions or cease and desist orders. And these states rely solely upon the 
attendant publicity to prevent future sales. See Klagsbrunn, supra note 1, at 13. 
Eight states altruistically forbid action within their borders deceiving citizens of 
other states. The validity of such action under some of the particular statutes may 
be open to question. See Klagsbrunn, supra note 1, at 14. But the New Jersey 
act has been applied to an “ expert financial advisory service ” unloading stocks of 
little value to out-of-state clients only. Stevens v. Wallace, 106 N. J. Eq. 352, 150 
Atl. 835 (1930). 

3 28 Stat. 964 (1895), 39 U. S. C. A. § 259 (1926); 35 STAT. 1130 (1909), 18 
U.S.C. A. § 338 (1926). See Ashby, Federal Regulation of Securities Sales (1928) 
22 Inu. L. Rev. 635, 636. Proof of intent to defraud at the time the mails were 
used is necessary. See, e.g., Slakoff v. United States, 8 F.(2d) 9 (C. C. A. 3d, 1925). 

4 See HENDERSON, THE FEDERAL TRADE COMMISSION (1924) 232. But three 
and four'years often elapsed between the filing of the complaint and the final order. 
See, e.g., Federal Trade Comm. v. Cox, 5 Fed. Trade Comm. Dec. 38 (1922); 
Federal Trade Comm. v. Big Diamond Oil & Ref. Co., 6 Fed. Trade Comm. Dec. 
51 (1923). 
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proved too cumbersome and time consuming to produce efficient re- 
sults. The natural result was the Securities Act of 1933° and the 
Securities Exchange Act of 1934.° The latter, the Fletcher-Rayburn 
Act, seeks to reduce speculation through the control of credit and 
margins,’ and to provide a fair market, free from artificial manipula- 
tion and reflecting the informed judgment of actual investors.* To 
insure an informed judgment the Securities Act requires disclosure of 
the financial position of persons seeking a public market for their 
securities.® Because in the enforcement of such laws criminal penalties 
are only partially effective,1° and because the losses of injured in- 
vestors should be repaid, civil sanctions are heavily relied upon in both 
Acts. The interpretation of these civil provisions must in a final 
analysis look back to the common law, but the varying treatment of 
reliance, materiality, damages, and kindred problems in different sec- 
tions of these statutes necessitates some departure from accepted 
common-law canons. 


5 48 Srar. 74, 15 U.S. C. A. § 77a et seg. (1933), as amended by P. L. No. 291, 
73d Cong., 2d Sess. (1934) tit. II. Numerous articles attacking, defending, and 
criticizing this Act have appeared. See, e.g., Ballantine, Amending the Federal 
Securities Act (1934) 20 A. B. A. J. 85; Flexner, The Fight on the Securities Act 
(1934) 153 ATL. MonTHLY 232; Seligman, Amend the Securities Act, id. at 370; 
Bane, The Federal Securities Act of 1933 (1934) 14 B. U. L. Rev. 35; Dean, The 
Federal Securities Act: I (Aug. 1933) 2 FortuNE 51; Frankfurter, The Federal Se- 
curities Act: II, id. at 53; Douglas and Bates, Some Legal Effects of the Securities 
Act on Investment Banking (1933) 1 U. or Cut. L. Rev. 283; Shulman, Civil Lia- 
bility and the Securities Act (1933) 43 YALE L. J. 227; Berle, New Protection for 
Buyers of Securities, N. Y. Times, June 4, 1933, § 8, at 1; id. Jan. 28, 1934, § 2, at 7. 

6 P. L. No. 291, 73d Cong., 2d Sess. (1934) tit. I. See Gates, The National Se- 
curities Exchange Act of 1934 (1934) 39 Comm. L. J. 227; Tracy and MacChesney, 
The Securities Exchange Act of 1934 (1934) 32 Micu. L. REv. 1025. 

7 Exchange Act §§ 7, 8. 

8 Aside from the prevention of misinformation the statute aims to assist intelli- 
gent evaluation by providing fuller corporate reports. Exchange Act §§ 12, 13, 24. 
In its report on the Fletcher Bill the Senate Committee on Banking and Currency 
said, “The three principal problems with which the bill deals are the excessive 
use of credit for speculation, the unfair practices employed in speculation, and the 
secrecy surrounding the financial condition of corporations which invite the pub- 
lic to purchase their securities.” Sen. Rep. No. 292, 73d Cong., 2d Sess. (1933) 5. 

® See Securities Act § 7, Schedules A and B, § 10. See also Rules of Fed. Trade 
Comm. Securities Division, arts. 16, 17, as adopted in the Exchange Commission’s 
Release No. 4, Sept. 4, 1934; Fed. Trade Comm. Securities Release No. 36, Aug. 
31, 1933; id. No. 39, Sept. 7, 1933 (specifying contents of prospectuses). Cf. id. 
No. 54, Oct. 13, 1933 (contents of newspaper advertising). The complicated char- 
acter of the prospectus may well defeat its purpose, however. See Prospect Law 
(1933) 116 THE EcoNoMIsT 305, 306. In defense it has been said that expert 
evaluation of the statements by officers of banks, trust companies, and insurance 
companies whose expert opinion molds the attitude of the markets justifies the 
practice. See Barnett, The Securities Act of 1933 and the British Companies Act 
(1934) 13 Harv. Bus. Rev. 1, 6. 

10 [neffectiveness of such provisions is due to the reluctance of customers and 
investors to resort to criminal proceedings and the consequent difficulties of dis- 
covery and prosecution. Report of Senate Committee on Banking and Currency 
on S. 3420, Sen. Rep. No. 792, 73d Cong., 2d Sess. (1934) 12. See also MacIntyre, 
Criminal Provisions of the Securities Act and Analogies to Similar Criminal Statutes 


(1933) 43 YALE L. J. 254, 266. 
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Reliance. Under Sections 11 and 12 of the Securities Act and Sec- 
tion 18 of the Exchange Act a plaintiff is required to prove his ignorance 
of the falsity or misleading quality of the statement upon which he 
bases his action, and in this respect the Acts follow the common law." 
But under Section 9 of the latter statute there is no provision requiring 
such proof, and from its absence recovery would seem to be allowed 
notwithstanding the plaintiff's knowledge that the Act was being vio- 
lated.‘ The Act in giving only the damages “ sustained as a result 
of such act or transaction’ might indicate an intent to reach a con- 
trary conclusion because the unlawful action would not be the proxi- 
mate cause of the loss. But in view of the fact that the plaintiff is 
not required to prove reliance,’* together with the omission of the 
requirement of ignorance found elsewhere, this argument loses much 
of its force.* The liability for willful violations of this section ex- 
tends to “any person who shall purchase or sell any security at a 
price which was affected by such act or transaction ”.*® This may 
enlarge the common law, since in many cases there will be no representa- 
tion to the plaintiff except insofar as a market price affected by ma- 
nipulation may be said to be a representation as to the value of the 
security.*® 


11 Little v. Georgia Power Co., 46 Ga. App. 462, 168 S. E. 107 (1932); Lewis 
v. Dalton, 189 Ky. 387, 225 S. W. 157 (1920). Securities Act § 11 imposes liability 
for falsities or omissions in the registration statement upon the issuer, its principal 
officers and directors, the experts preparing and certifying parts thereof, every 
underwriter and persons controlling any of these. Section 12 of the same Act 
allows rescission or damages against any person selling an unregistered security or 
where use is made of a prospectus containing an untrue or misleading statement. 
Exchange Act § 18 gives a right of action against anyone filing or causing to be filed 
pursuant to the Act a document containing a false or misleading statement. 

12 Compare Garey v. Perez F. Huff Co., 135 Misc. 138, 238 N. Y. Supp. 38 (Sup. 
Ct. 1930), where knowledge of the purchaser that the sale of the stock by the broker 
was unlawful under N. Y. Ins. Law (1913) § 66 was held to be no defense in an 
actiom to rescind the sale. See Brannan, Beckham & Co. v. Ramsaur, 41 Ga. App. 
166, 177, 152 S. E. 282, 288 (1930). As to Exchange Act § 9 (a) (4), the effect of 
such knowledge as bearing upon the materiality of the fact misstated is discussed 
p. 113, infra. Exchange Act §9 (a) prohibits (1) wash sales and matched orders, 
(2) “rigging ” the market, (3) inducing the purchase of securities by spreading ru- 
mors of pool operations, (4) making false or misleading statements to induce a sale 
with reasonable ground to believe in their falsity, (5) receiving a consideration for 
disseminating rumors of pool operations. 

13 In this respect, of course, the statute differs from the common law, where the 
plaintiff must allege and prove reliance. Hayward v. Widman, 133 Cal. App. 184, 
23 P.(2d) 762 (1933); Larson v. Ela, 212 Wis. 525, 250 N. W. 379 (1933). 

14 An in terrorem view of this civil liability provision would give added sup- 
port to the position here taken. 

15 Exchange Act § 9 (c). : 

16 Under this view the Act merely eliminates the common-law requirement of 
knowing the source from which the representation emanates. Market price has 
been regarded as a representation of value to some extent at common law. In 
United States v. Brown, 5 F. Supp. 81 (S. D. N. Y. 1933), pool operations involving 
wash sales were held sufficient to support an indictment for using the mails to 
defraud. Woolsey, J., said any effort to “ raise the price of stock artificially ” creates 
“a kind of price mirage which may lure an outsider into the market to his damage.” 
Id. at 93. See The King v. De Berenger, 3 M. & S. 67 (1814), in which Lord 
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Anyone buying or selling a security affected by a false or misleading 
statement in any document filed under Section 18 of the Exchange 
Act ** may recover, if he was ignorant of its character and relied thereon. 
Although there is no provision here, as in Section 11 of the Securities 
Act, that proof of reliance does not require showing that the plaintiff 
had read the statement, the same result might well be reached. Since 
one of the purposes of the Act is to protect investors by insuring the 
availability of dependable statistics,1* such documents can in legal 
theory be regarded as representations intended for the public at large.’® 
In the absence of a statutory provision such intent would be a question 
of fact.2° That the purchase or sale was not beneficial to the defendant 
would seem no defense.” 

Under Section 11 of the Securities Act liability extends only to the 
purchaser of the particular security concerning which the statement was 
filed. Anyone buying a security before the company has made gen- 
erally available an earnings statement covering a period of at least 


Ellenborough, in sustaining a conviction for spreading a false rumor of Napoleon’s 
death which affected the price of public funds, referred to such action as “a fraud 
levelled against all the public, for it is against all such as may have anything to do 
with the funds on that particular day.” Jd. at 72. Cf. Regina v. Aspinwall, 
2 Q. B. D. 48 (1876); Scott v. Brown, [1892] 2 Q. B. 724. But cf. McGlynn v. 
Seymour, 14 Daly 420 (N. Y. Comm. Pl. 1888). 

17 This provision is much broader than the corresponding one in § 11 of the 
Securities Act, covering only registration statements for issuance. The documents 
required would be either the registration statement of a security for listing on 
an exchange, or such other documents, as periodical reports, which the Com- 
mission may require. See Exchange Act §§13, 16, 17. A right of action under 
Exchange Act §18 is given to the purchaser of “a security at a price affected ” 
whereas under Securities Act § 11 only the person “ acquiring such security ” may 
sue. Quaere whether this difference in the scope of liability is justified by the dif- 
ferent quantity and quality of information thus required by the two Acts. 

18 See Rules of Federal Trade Commission under the Securities Act of 1933 as 
adopted by the Exchange Commission, in Release No. 4, Sept. 4, 1934, art. 9 (pro- 
viding for sale of copies of registered information), art. 10 (inspection by public 
of registered information), art. 16 (prospectus must state that copies of the regis- 
tration statement may be procured from the Commission). 

19 Compare cases where a creditor relying on a commercial credit report, based 
on false reports made to the secretary of state, has been allowed to rescind a trans- 
action, the court holding that he was one of the class to which the statement was 
addressed. Emerson v. Detroit Steel & Spring Co., too Mich. 127, 58 N. W. 659 
(1894) ; Dime Sav. Bank v. Fletcher, 158 Mich. 162, 122 N. W. 540 (1909); cf. 
Thomas v. Taylor, 224 U.S. 73 (1912). Contra: Webb v. Rockefeller, 195 Mo. 57, 
93 S. W. 772 (1906). However, oral and written representations made before a 

_ state commission in compliance with a state statute requiring such to be made in 
order to obtain a license, have generally been held not to extend to the public, on 
the ground that such representations were not intended to influence them. Hunne- 
well v. Duxbury, 154 Mass. 286, 28 N. E. 267 (1891); Dinsmore v. National Hard- 
wood Co., 234 Mich. 436, 208 N. W. 701 (1926); see Hindman v. First Nat. Bank, 
112 Fed. 931, 941 (C. C. A. 6th, 1902). If the object of these statutes had been to 
require information for public use, a different result would have been reached. 

20 See Hindman v. First Nat. Bank, 112 Fed. 931, 943 (C. C. A. 6th, 1902); 
Greene v. Mercantile Trust Co., 60 Misc. 189, 111 N. Y. Supp. 802 (Sup. Ct. 1908). 

21 Pulliam v. Gentry, 206 Ky. 763, 268 S. W. 557 (1925); Hansen v. Daniel 
Hayes Co., 152 Minn. 222, 188 N. W. 317 (1922). 


i 

| 

q 


1934] LEGISLATION III 


- twelve months subsequent to the effective date of the registration of 
the security need only prove the falsity or misleading character of such 
registration statement and his ignorance thereof.?? No reliance need 
be shown by those buying during this period.** This particular part of 
Section 11 imposes a sweeping liability, and in many cases there may 
be no representation to the plaintiff since it does not appear that he 
need know of the statement.** However, those buying after the pub- 
lication of the earnings statement must prove reliance on the facts 
stated as well as ignorance of the misleading quality of the original 
document.?> Knowledge of the existence of the statement relied on need 
not be acquired by reading the document, but there is no departure 
from common-law theory, since the filer must be considered as in- 
tending a public representation.”° Because of the lack of any provision 
in the Acts to the contrary, the common-law meaning of reliance re- 
mains unchanged and such reliance must be reasonable.?” Thus, lapse 
of time after the filing of the registration statement may tend to de- 
feat recovery based on false statements therein.”® 

Section 12 of the Securities Act, while drawn on a rescission theory,”® 
differs from the common law in allowing damages when the security has 
been sold. But the common-law rigor of rescission is lessened by al- 
lowing the defendant to prove that he did not know, and in the ex- 
ercise of reasonable care could not have known, of the untruth in 
the prospectus.*° Whether a seller would be liable to a purchaser who 


22 This assumes an objective view of materiality. See p. 114, infra. 

23 However, during the first year in which a security is offered to the public, a 
dealer must send a prospectus to the customer. There may well be reliance here, 
due to the fact that a prospectus must contain certain information taken bodily 
from the registration statement. See Securities Act § 10 (a) (1). Cf. MEYER, THE 
Securities ExcHance Act OF 1934 (1934) 199. Although the prospectus may 
perhaps be too complicated for the average investor, officers of banks and investment 
houses will evaluate it. See Barnett loc. cit. supra note 9. Other persons may buy 
in reliance upon their advice. 

24 Securities Act §11 (a). Knowledge of the registration statement may be 
required under some views of materiality. See p. 113, infra. 

25 Securities Act § 11 (a). 26 See note 19, supra. 

27 Satmonp, Law oF Torts (7th ed. 1928) 576, 577 (states the common law). 
Generally a subjective standard of reasonableness is applied. King v. Livingston 
Mfg. Co., 180 Ala. 118, 60 So. 143 (1912); Smith v. Shinn, 31 Ga. App. 356, 120 
S. E. 647, (1923) ; Ellis v. Newburgh, 6 N. M. 181, 27 Pac. 490 (1891) ; Nichols v. 
Lane, 93 Vt. 87, 106 Atl. 592 (1919). In some jurisdictions, however, a plaintiff’s 
right to rely may be limited under certain circumstances by a duty to investigate. 

28 In Lesem v. Miller, 10 Kan. App. 579, 62 Pac. 538 (1901), a plaintiff was held 
not entitled to rely under the circumstances of the case on a letter of recommenda- 
tion which was five months old; but in Bradley v. Seaboard Nat. Bank, 167 N. Y. 
427, 60 N. E. 771 (1901), a plaintiff was held entitled to give credit to the defend- 
ant on the faith of statements made two years before to a commercial credit agency. 

29 No reliance is required here. Strictly this section only gives a right of action 
against the immediate vendor in two situations, where no registration statement is 
in effect or where a prospectus containing a false statement is used. 

30 As to whether different standards of reasonableness should be applied to dif- 
ferent types of vendors, see Dean, As Amended; The Federal Securities Act (Sept. 
1934) 3 ForTUNE 80, 132. 
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knew the contents of the seller’s prospectus, although a copy had not 
been sent him, is not clear.** 

M ateriality. At common law and under the English Companies Act,*? 
a plaintiff seeking recovery for damage caused by the misstatement, or 
omission to state a fact, is required to show reliance and the materiality 
of the fact asserted.** It is quite natural, therefore, that no sharp dis- 
tinction has been drawn between the two, in definition or exposition of 
component parts,** and the general procedure followed has been that 
adopted by the English courts in the interpretation of their statute. 
Both have been subjected to a single test: the untrue statement must 
have been calculated to influence persons reading the prospectus in 
deciding upon the merits of the security, the test assuming, of course, 
that the plaintiff had knowledge of the misstatement.*° 

Sections 11 and 12 of the Securities Act, and Sections 9 (a) (4) °° and 
18 in the Exchange Act require the misstatement or omission to be of a 
material fact, and in the interpretation of the former Act, before amend- 
ment, the Federal Trade Commission used the English definition and 
cited English cases to interpret materiality.*7 However, Section 11 of 


81 Since this section provides for recovery to the purchaser, a court could hold 
that the as contradistinguished from any meant that liability should extend only 
to the person to whom the prospectus was sent. If the prospectus was used in 
offers to the public generally, or to relatively large classes, recovery should be 
allowed to one knowing of the contents, unless he was clearly not one of the class 
for whom the circular was intended. Cf. note 19, supra. 

82 19 & 20 Geo. V, c. 23 (1929). See SAMUEL, SHAREHOLDERS’ Money (1933)- 

33 See, e.g., Farwell v. Colonial Trust Co., 147 Fed. 480 (C. C. A. 8th, 1906) ; 
Hembey v. Cornelius, 182 Ark. 417, 31 S. W.(2d) 539 (7930) 5 Cackett v. Keswick, 
[1902] 2 Ch. 456, 463; Edgington v. Fitzmaurice, 29 Ch. D. 459 (1885). As to 
reliance, see cases cited in note 11, supra. 

The definition of a misrepresentation seems to remain unchanged under the Ex- 
change Act. At common law it must pertain to existing or past facts, promises 
as to the future and opinions being insufficient. This rule will be of importance 
only where a misrepresentation is made under §9 (a) (4). Since the Commission 
has power to prescribe the forms of the registration statement and other documents 
filed pursuant to the Act, liability cannot be avoided by framing all such state- 
ments in terms of opinion. ‘This applies equally to the Securities Act. 

84 The closeness of the two elements may be gathered from their usual defini- 
tions. Materiality normally is determined by inquiry as to whether the plaintiff 
was induced to act thereby. McGuire v. Gunn, 133 Kan. 422, 300 Pac. 654 (1931); 
Jakway v. Proudfit, 76 Neb. 62, 106 N. W. 1039 (1906). Reliance involves the 
same element and in addition the reasonableness of acting without further inves- 
tigation. 

85 See Broome v. Speak, [1903] 1 Ch. 586, 618-20, aff'd, sub nom. Shepheard 
v. Broome, [1904] A. C. 342. See also Nielson, The Issuance of Securities Under the 
English Companies Act (1933) 20 VA. L. Rev. 88, 91-94. The earlier cases yey 
this test in interpreting the Companies Act of 1867. Twycross v. Grant, 2 C. P 
469 (1877); Macleay v. Tait, [1906] A. C. 24 

36 Exchange Act §§ 9 (a) (1), (2) do aot alter the common law. A misrepre- 
sentation may be made by conduct as well as by words. Fish v. White, 180 Iowa 
1176, 162 N. W. 753 (1917); Pennebaker v. Kimble, 126 Ore. 317, 269 Pac. 981 
(1928); Blewett v. Ward, 159 Wash. 651, 294 Pac. 577 (1930). These sections 
merely recognize that market activity is the inducing cause. See note 16, supra. 
Subdivision (3) is a purely punitive regulation which does not involve fraud at all. 

87 See Federal Trade Comm. v. Howard, N. Y. Times, March 24, 1934, at 25. 
Interpreting § 8 of the Securities Act, the Commission defined a material fact as “a 
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the Securities Act as amended, and Section 18 of the Exchange Act, in- 
ject the requirement of reliance, absent from Sections 9 and 12. Ob- 
vious omission connotes intentional difference. Intelligent evaluation 
of the reasons for this discrimination should influence the courts to 
adopt a definition which will not defeat the legislative purpose.** 
Considerations peculiar to Sections 9 and 12,°® where reliance is not 
required, might suggest the adoption of distinct definitions in their 
construction and interpretation, but a more reasonable construction of 
the Acts would suggest the application of identical treatment. Reliance, 
if nothing more, connotes action on the part of the plaintiff induced by 
a representation of the defendant.*® Knowledge of the representation is 
necessarily present. In addition, reliance also demands reasonably 
induced action.*t Clearly, the intention of Congress was to exclude 
one or both of these elements from the sections in which reliance is 
not required.*? On the English theory a plaintiff who can show the 
material nature of a misstatement can also meet the test of reliance.** 


fact which if it had been correctly stated or disclosed would have deterred or 
tended to deter the average prudent investor from purchasing the security”. It 
is possible that in dealing with the civil liability sections of these Acts the defini- 
tions used by the Commission will be influenced by the nature of the proceeding. 
Courts display a greater liberality in defining materiality when dealing with a 
suit for rescission than when deciding an action for damages. Cf., e.g., Gunderson 
v. Havana-Clyde Min. Co., 22 N. D. 329, 133 N. W. 554 (1911). 

388 Thus, a wholly subjective view, that no fact is material unless it was the 
inducing cause for the particular plaintiff would tend to negative the effect sought 
to be achieved by the omission of reliance. 

89 The seemingly punitive object of §§ 9 and 12 in contrast to the protective 
purposes of §§ 11 and 18 suggests a different treatment. The prevention of rigging 
the market by pool operation sought to be achieved in § 9 would lead to a more 
objective definition of materiality than that needed in § 12 which is more com- 
pensatory in nature. 

40 See Satmonp, loc. cit. supra note 27. 

41 See note 27, supra. 

42 Interesting problems may arise from the deletion of reliance as a requisite in 
fraud. A document filed under § 12 may, through the operation of circumstances, 
subsequently become false. At common law, reliance thereon could easily be un- 
reasonable due to lapse of time. But where reliance is unnecessary, recovery would 
seem possible. However, this is not a departure from common-law principles. It 
is true that a representation must be false when made to be actionable. Turner v. 
National Bank of Ky., 219 Ky. 346, 292 S. W. 1085 (1927). But it would seem 
that a document filed in this manner constitutes a continuing representation that 
the facts exist as therein indicated. Aware that the public may act thereon, a duty 
would arise to inform potential purchasers that conditions have changed, the 
breach of which creates a liability for fraudulent misrepresentation as to an exist- 
ing fact. Cf. Loewer v. Harris, 57 Fed. 368 (C. C. A. 2d, 1893); Ragan, Malone 
& Co. v. Cotton & Preston, 200 Fed. 546 (C. C. A. 5th, 1912) ; Noble v. Renner, 177 
Towa 509, 159 N. W. 214 (1916); Fruit Dispatch Co. v. Wolman, 124 Me. 355, 128 
Atl. 740 (1925). But cf. Federal Trade Comm. v. Howard, N. Y. Times, March 24, 
1934, at 25. The Commission held that it had power to issue a stop order where a 
registration statement, true when filed, subsequently became false before the effec- 
tive date thereof. A dictum indicated the Commission would not have such power 
after the effective date. 

43 It is possible that the same result may be reached under the Exchange Act. 
Representations made by a fiduciary may be reasonably relied on without further 
inquiry, and a broker is a fiduciary, by the accepted rule. In re Ruskay, 5 F.(2d) 
143 (C. C. A. 2d, 1925); People v. Meadows, 199 N. Y. 1, 92 N. E. 128 (1910) ; 
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But this presupposes a knowledge of the representation, and would 
seem to indicate reasonable dependence. Accepting an intent to elimi- 
nate a requirement of such knowledge, the adopted test would of ne- 
cessity be objective, that is, whether the representation would induce 
a prudent person to act thereon.** To effectuate an intention to omit 
the element of reasonableness, recovery would be allowed upon a 
mere showing of inducement.*® Attribution of dual purpose would 
lead to the application of the objective theory, with no consideration 
of the rashness of the complainant’s action. 

Quantum of Recovery. In the interpretation and administration of 
the various “ Blue Sky ” laws, problems arising in the determination of 
the measure of damages have been relatively simple. Rescission, until 
recently, has been the purchaser’s sole remedy.*® Under the English 
Act, recovery has depended upon choice of a cause of action: if a 
statutory suit against the directors, the deceit formula has been ap- 
plied,** if for rescission, the amount has been the price paid. 

Questions arising in this connection under the new Federal Acts 
are clouded with more uncertainty. Section 11 of the Securities Act, 
as amended, offers the aggrieved purchaser three choices.** He may 
recover the difference between the amount paid and (1) the value of 
the security at the time of bringing suit, or (2) the price at which he 
may have sold before bringing action, or (3) the price at which he 
may dispose of the stock after suit but before judgment if his damages 
by following this procedure are less’ than under the first. Ambiguity 
here rests primarily in the determination of the value at the time of 
suit. Ordinarily, the market quotation would seem conclusive of 
this,*® but the particular issue may be unlisted or sold only over the 


Webb v. Newhall, 274 Pa. 135, 117 Atl. 793 (1922). But cf. Furber v. Dane, 204 
Mass. 412, 90 N. E. 459 (1910). However, § 9 (a) (4) of the Exchange Act extends 
beyond brokers. It may be possible that the Act presupposes inequality of knowl- 
edge (the normal case), in which event also reasonableness of reliance is posited. 
Cf. Fourth Nat. Bank v. Webb, 131 Kan. 167, 291 Pac. 1 (1930). 

44 The common-law requisite of reliance necessarily involves a communicated 
misrepresentation. But the test here suggested has apparently been adopted by the 


. Federal Trade Commission. See note 37, supra. 


45 This would seem to have been the theory of many cases interpreting mate- 
riality as it existed at common law. Brenard Mfg. Co. v. Citronelle Mercantile Co., 
140 Ala. 602, 37 So. 509 (1904) ; Montgomery v. Jacob Bros. Co., 159 Atl. 374 (Del. 
Super. Ct. 1931). But it need not be the sole inducing cause of plaintiff’s action. 
Macdonald v. De Fremery, 168 Cal. 189, 142 Pac. 73 (1914). Other courts require 
that the misrepresentations would have induced action by a reasonable person who 
heard them. Palmer v. Bell, 85 Me. 352, 27 Atl. 250 (1893) (no liability for col- 
lateral misrepresentations) ; Dawe v. Morris, 149 Mass. 188, 21 N. E. 313 (1889) 
(same) ; Davis v. Davis, 97 "Mich. 419, 56 N. W. 774 (1893) (reasonably induced). 

46 These statutes merely render contracts and sales made in violation thereof 
avoidable. See, e. g-; Kneeland v. Emerton, 280 Mass. 371, 183 N. E. 155 (1932) (no 
civil liability provision in statute). 

47 See McConnel v. Wright, [1903] 1 Ch. 546; Broome v. Speak, [1903] 1 Ch. 
586, 605, aff'd, sub nom. Shepheard v. Broome, [1904] A. C. 342. 

48 Securities Act § 11 (e). 

49 Hate, Damaces (2d ed. 1912) §§ 77-78; 1 SepGwick, Damaces (9th ed. 


1912) § 257. 
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counter, or such value may have been influenced by the false represen- 
tation upon which the plaintiff acted.°° Obviously, this cannot be 
an absolute standard; a showing that market value differs from in- 
trinsic worth should be permitted.** Moreover, the section as it now 
stands makes it possible for a plaintiff in a rising market to collect 
damages which he has never actually taken, and, retaining his se- 
curity during the litigation, dispose of it at a profit at the end of the 
suit. This opportunity for speculation, conscious or unconscious on 
the part of the drafters of the Act, may well influence the interpreta- 
tion of less explicit damage provisions.*? 

Congress has left Section 12 of the Securities Act unamended.** 
The causation and reliance elements injected into the preceding sec- 
tion °* have not found definite expression here, and no effort to clarify 
the meaning of the term “ damages ” has been made. Most of the diffi- 
culties in this connection will arise in the interpretation of this provision. 
Abstractly, the solution of the problem would seem to depend on the 
placing of emphasis. Justifiable protection for the investor must be 
weighed against coincident hardship on the person or persons upon whom 
liability is to be imposed. Preponderance of opinion would allow the in- 
jured plaintiff to recover the difference between the price paid and the 
price received on sale,*® chiefly to protect him from discrimination in 
favor of the litigant who has retained his stock and by rescission can 
be made whole,** the theory being that the section presupposes identical 


50 See MEYER, op. cit. supra note 23, at 81; 1 SEDGWICK, loc. cit. supra note 49; 
James, The Securities Act of 1933 (1934) 32 Micu. L. Rev. 624, 652. 

51 Cf. Redding v. Godwin, 44 Minn. 355, 46 N. W. 563 (1890) ; see 1 SEDGWICK, 
loc. cit. supra note 49. Of course, the person claiming such a difference would have 
to prove it, thus raising the complicated problems incident to any attempt at a 
valuation. 

52 If an in terrorem view of the civil penalties be adopted, support could be 
found in the apparent disregard for speculation here displayed. If the indemnity 
view be followed, § 11 will have to be distinguished. The fact that such oppor- 
tunity is allowed may well influence the eventual decision between the two views 
of civil recovery. 

53 The plaintiff under this section may sue to “ recover the consideration paid 
for such security with interest thereon, less the amount of any income received 
thereon, upon the tender of such security, or for damages if he no longer owns the 
security.” 

54 Securities Act § 11 (e) provides that any person sued may show that any or 
all of the damages resulted from causes disconnected with the untruth or omission 
in the registration statement, and in the event of such showing damages attributable 
to other causes may not be recovered; § 11 (a) provides for the necessity of a 
showing of reliance if the security were acquired by the plaintiff after the issuer 
had made generally available an earnings statement covering a period of at least 
twelve months beginning after the effective date of the registration statement. 

55 Feldman, The New Federal Securities Act (1934) 14 B. U. L. Rev. 1, 21; 
Watson, The Illinois and Federal Securities Acts (1934) 29 Inv. L. Rev. 41; Douglas 
and Bates, The Federal Securities Act of 1933 (1933) 43 YALE L. J. 171, 177; Shul- 
man, supra note 5, at 244. Cf. Shambleau v. Hoyt, 251 N. W. 778, 781 (Mich. 
1933). 
586 See Shulman, supra note 5, at 244; Legis. (1933) 33 Cor. L. Rev. 1220. Such 
discrimination, however, between persons otherwise in identical circumstances ex- 
isted at common law. 
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treatment.*’? Furthermore, the similar quantum expressly in effect un- 
der Section 11, adds force to the argument, if not by analogy,°** then 
for the sake of consistency. Such a procedure, in the absence of 
judicial injection of the element of causation,®® would seem desirable, 
although broad opportunities for speculation at the defendant’s ex- 
pense are again present.® Such a rule is by no means required by 
the Act, however.*t Recovery could be limited to the difference be- 
tween the price paid and the actual value of the stock at the time of the 
transfer.°* The United States, English, and some state courts adopted 
this view in fraudulent misrepresentation cases arising under the com- 
mon law.®* In the interpretation of the English Act, this‘common-law 
measure of damages has been retained, since Parliament did not see 
fit to provide otherwise.* Principal support for this solution may be 
found in the consequent avoidance of undue hardship on the defend- 
ant, who need only compensate for the loss caused directly by his 
fraud or neglect and not for trading losses suffered because of inter- 
vening factors entirely disconnected from his original wrong.® This 


57 See Feldman, supra note 55, at 15-16. Perhaps the stockholder should be per- 
mitted to sell in a falling market, either for the purpose of mitigating damages or 
because of financial exigencies requiring liquidation, safe in the assurance of equal 
treatment by the courts. This difficulty might be obviated by permitting the plain- 
tiff to tender equivalent stock, which he had purchased in the market later. This 
procedure has been followed in some cases under the “ Blue Sky ” laws. Vogler v. 
Gustin, 257 Mich. 475, 241 N. W. 147 (1932); cf. Puntenney v. Wildeman & Co., 
318 Ill. 139, 149 N. E. 2 (1925). The language of the Act would seem to permit 
such an arrangement, but, as the state acts do not permit the alternative recovery 
of damages, the analogy is weakened, and the force of the contention reverts to the 
desirability of adopting another measure of damages without coincident discrimi- 
nation. 

58 It may well be argued, however, that the express amendment of the Securities 
Act § 11, without corresponding treatment of the same Act in § 12, tacitly implies 
reservation of the altered quantum to the former provision. 

59 Causation could hardly be an element in the action of rescission. And if the 
defendant is permitted to reduce damage recovery by proving loss independent of 
his fault, a plaintiff who had sold his security would again be in a worse position 
than one seeking restoration. ; 

60 Such speculation, if unconscionable, may possibly be prevented by applica- 
tion of the doctrine of laches within the one-year period. See p. 120, infra. 

61 See MEYER, op. cit. supra note 23, at 81; Teass, Duty of Directors and Others 
As Prescribed by Section 11 of the Securities Act of 1933 (1934) 20 VA. L. Rev. 817, 
820, n.1; Douglas and Bates, supra note 55, at 177. 

62 Cf. note 51, supra. 

63 Smith v. Bolles, 132 U. S. 125 (1889); Howard v. Merrick, 27 P.(2d) 891 
(Ore. 1933) ; Derry v. Peek, 14 App. Cas. 337 (1889) ; see 2 WILLISTON, Sates (2d 
ed. 1924) §613a. The English courts, in applying this formula, however, have con- 
sidered the subsequent history of the company and have, in effect, made defendants 
show that damages were less than the amount indicated by the security’s value at 
the time of suit. Cf. Edgington v. Fitzmaurice, 29 Ch. D. 459 (1885) ; Frankenburg 
v. Great Horseless Carriage Co., [1900] 1 Q. B. 504, 510. But cf. Stevens v. Hoare, 
20 T. L. R. 407, 409 (Ch. 1904). ; 

64 See Clark v. Urquhart, [1930] A. C. 28, 56, 67-68; Chamberlain, The Securi- 
ties Act of 1933 (1933) 19 A. B. A. J. 643. A similar construction of the American 
Acts would result in the application of the rule of Smith v. Bolles, 132 U. S. 125 
(1889). which would probably be followed in all courts. See p. 118, infra. 

65 Cf. Teass, loc. cit. supra note 61. 
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consideration was recognized by the New York Court of Appeals in 
the case of Hotaling v. Leach,®* in which it was held that a defrauded 
vendee who had purchased for’ investment purposes was entitled to 
recover only such loss as flowed naturally from the fraud so long as 
the fraud continued to operate and to induce the retention of the 
security.°%* Emphasis on causation would eliminate the plaintiff’s op- 
portunities of speculation and consequent hardship on the defendant, 
but the discrimination granted the retaining buyer would still remain. 
Finally, there is the possible application of the prevailing American 
common-law rule, the difference between the actual and represented 
value at the time of purchase.** This theory, while restricting the 
defendant’s liability to the consequences of his fraud alone, would 
put a premium on the sale of the security rather than its retention 
for rescission purposes, and reverse the discrimination between the 
parties. 

Problems arising under Sections 9 and 18 of the Securities Exchange 
Act present features so analogous as to discourage detailed discussion. 
Because of the absence there of a provision for rescission,®® no ques- 
tion of discrimination can arise, and the requirement of causation seems 
clearly expressed. Any of the remedies permitted by Section 11 of the 
Securities Act would seem readily applicable here. However, in the 
interpretation of a different Act and free from the pressure created by 
the peculiar considerations of Section 12 of the earlier Act, there 
would seem more likelihood of the adoption of one of the common-law 
measures of recovery.”° 

Concurrent jurisdiction in the enforcement: of the civil liabilities of 
the Securities Act is granted the courts of the several states." Thereby 


66 247 N. Y. 84, 159 N. E. 870 (1928). 

67 Cf. O’Hara v. Derschug, 272 N. Y. Supp. 189 (App. Div. 4th Dept. 1934). 
Where the stock has not been purchased for investment purposes, however, the plain- 
tiff is restricted to the ordinary deceit quantum in this court. Reno v. Bull, 226 
N. Y. 546, 124 N. E. 144 (1919). In some jurisdictions, damages are allowed as of 
the time when the fraud was discovered by the purchaser. Cartwright v. Hughes, 
226 Ala. 464, 147 So. 399 (1933). 

68 Davidter v. Ash, 264 Mich. 353, 249 N. W. 886 (1933); Grosgebauer v. 
Schneider, 31 P.(2d) 90 (Wash. 1934); see Bohlen, Misrepresentation as Deceit, 
Negligence or Warranty (1929) 42 Harv. L. Rev. 733, 736. In California, the war- 
ranty theory is used only where there is present evidence of an intention to deceive, 
otherwise the deceit measure applies. Williams v. Spazier, 21 P.(2d) 470 (Cal. App. 
1933), om rehearing, 134 Cal. App. 340, 25 P.(2d) 851 (1933). 

6° Under § 29, however, rescission for illegality is possible. See p. 120, infra. 

70 Obviously, the measure of damages should be the same whether recovery is 
sought for harm caused either by misrepresentation or manipulation, when the 
same section is being construed. It can readily be seen that the warranty theory, 
the difference between actual and represented value, would be most difficult to 
apply in a manipulation case, where there is no direct representation. See MEYER, 
op. cit supra note 23, at 82. Market value, in manipulation cases, ex hypothesi, is 
not representative of the true value. 

71 Securities Act § 22 (a). The enforcement of civil rights under the Securities 
Exchange Act, on the other hand, is vested exclusively in the United States courts. 
Exchange Act § 27. See MEYER, op. cit. supra note 23, at 140. 
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the administration of the applicable rule of damages is complicated. It 
is well settled that in the construction of a federal statute, the interpreta- 
tion placed thereon by the United States Supreme Court is conclusive."* 
A decision on the question of damages, however, may be delayed for 
some time, and in the event of a quite possible difference of opinion among 
the lower federal courts, the application of local law with consequent 
lack of uniformity may be the result.”* 

Defenses. Directors who have not authorized publication of the 
prospectus or, becoming aware of a mistake therein, have given ap- 
propriate notice before allotment are not liable under the Companies 
Act.** That enactment provides two additional defenses for the direc- 
tor. He is exonerated if “he had reasonable ground to helieve and 
did up to the time of the allotment . . . believe”, in the truth of a 
statement in the prospectus not purporting to be made upon the au- 
thority of a public document or of an expert; and, if purporting to be 
made on the authority of an expert, where the prospectus “ fairly 
represented the statement ...”, and he had reasonable ground to 
believe such expert was competent.” As in the Securities Act, the 
burden of proof is on the defendant, except as to his belief in the compe- 
tency of the expert."* The Securities Act limits these defenses, avail- 
able to all liable under Section 11, by requiring in addition a “ rea- 
sonable investigation ”, but as to statements made on the authority 
of an expert other than himself, or purporting to be the statement of an 


official, or copy of a public document, a defendant must now show 
that he had no reasonable ground to believe and did not believe the 
statement false.”7 Belief in the competency of the expert is not suffi- 
cient. The Securities Act now provides that “the standard of rea- 
sonableness shall be that required of a prudent man in the management 
of his own property.”"* English decisions have applied the same 


72 Walker v. Iowa Central Ry., 241 Fed. 395 (S. D. Iowa 1916); Pecos & N. T. 
Ry. v. Cox, 106 Tex. 74, 157 S. W. 745 (1913). The rule has been applied to the 
measure of damages under the Federal Employers’ Liability Act. Cincinnati, N. O. 
& T. P. Ry. v. Nolan, 161 Ky. 205, 170 S. W. 650 (1914). 

73 There is some conflict as to the conclusive effect of lower federal court deci- 
sions in the absence of a ruling by the Supreme Court. It has been held that such 
decisions should be followed. Sloane v. Martin, 145 N. Y. 524, 40 N. E. 217 (1895) ; 
Stuart v. Farmers Bank, 137 Wis. 66, 117 N. W. 820 (1908). Binding effect has 
been denied, however. Wells v. Western Union Tel. Co., 144 Iowa 605, 123 N. W. 
371 (1909). In any event, a conflict in the lower federal courts would seem to leave 
the question open for decision by the state courts. Stuart v. Farmers Bank, supra. 

74 19 & 20 Geo. V, c. 23, §37 (1) (iii) (1929). Cf. Securities Act § 11 (b) 
(1-2). 

75 19 & 20 Geo. V, c. 23, $37 (1) (iv) (1929). 

76 19 & 20 Geo. V, c. 23, $37 (1) (1929). Cf. Securities Act § 11 (b). 

77 Securities Act $11 (b) (3). As to statements of a class other than those 
mentioned in the text, proof of reasonable grounds to believe and actual belief is 
enough. It is difficult to see how the amended version makes the Act less stringent. 
Denial of every reasonable ground of belief in falsity would now seem required. See 
Gordon, Liability of Accountants Under Securities Exchange Act of 1934 (1934) 
58 J. or ACCOUNTANCY 251, 253. But see Dean, supra note 30, at 131. 

78 Securities Act §11 (c). This adopts the definition of a fiduciary standard as 
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standard.”® Further, under Section 19 (a) as amended, proof of action 
in good faith in conformity with any rule or regulation of the Com- 
mission will defeat recovery. Judicial distinction between “ origi- 
nating” and “ participating ” underwriters as to the thoroughness of 
investigation to be termed reasonable *° would seem a proper interpre- 
tation of the Securities Act in this connection, but the valid fears of 
investment bankers in the meantime might be put at rest by amend- 
ment to that effect. ; 

In contrast to the complicated provisions for defenses set forth in 
Section 11 of the Securities Act, a person sued under the analogous 
Section 18 of the Exchange Act need only prove that he acted in good 
faith and had no knowledge that the statements filed were false or mis- 
leading.*‘ Apparently under Section 9 (a) (4) the plaintiff must prove 
that the person making the statement knew or had reasonable grounds 
to believe in its falsity.*? 

Under both Acts suits must be brought within one year after discovery 
of the facts constituting the violation and in no case can suit be brought 
after the expiration of three years.** Although the running of the 
statutory period will bar actions by security-holders, it would seem 
no bar to their assertion of illegality defensively.** 

Although not expressly mentioned in the Act, it would seem that 
a plaintiff who was in pari delicto with the person sued could not re- 
cover.*° This accords with the general interpretation given state 
“Blue Sky” laws.8° The Federal Acts make void any condition, 


stated in § 169 of the RestaTEMENT oF Trusts (Tent. Draft, 1931). The previous 
version read “ the care of a person occupying a fiduciary relationship ”. 

79 See, e.g., Stevens v.. Hoare, 20 T. L. R. 407, 409 (Ch. 1904) ; Adams v. Thrift, 
[1915] 2 Ch. 21, 24. These cases recognize that a director is entitled to rely upon 
clerks and other competent persons for detailed information about the business. 
But reliance upon statements of promoters, or approval of the prospectus by other 
directors has been held no defense. Adams v. Thrift, supra. 

80 A recent amendment to the Investment Bankers’ Code, art. III, § 2, makes 
such a distinction in the duties required of participating and originating houses. See 
N. Y. Times, April 22, 1934, § 2, at 9. 

81 Exchange Act § 18 (a). The reason for such distinction may lie in the differ- 
ence between types of persons made liable in the two Acts. 

82 Exchange Act § 9 contains no provisions granting defenses similar to the other 
sections in both Acts. But liability is imposed only for a willful violation. This is 
the only remnant of the common-law requirement that the plaintiff prove scienter. 

83 Securities Act § 13; Exchange Act §§ 9 (e), 18 (c). 

84 See, e.g., Moe v. Coe, 124 Ore. 436, 263 Pac. 925 (1928). 

85 Significant in the determination of what conduct will place a plaintiff in pari 
delicto is the express provision in § 11 of the Securities Act and § 18 of the Ex- 
change Act that the purchaser be ignorant of the falsity of the statement and the 
lack of any similar requirement in § 12 of the Securities Act or in §9 of the Ex- 
change Act. 

86 Thus, a purchaser giving a note for stock which he knew could be issued only 
for cash could not get an equitable decree cancelling the note. Domenigoni v. Im- 
perial Live Stock & Mtge. Co., 189 Cal. 467, 209 Pac. 36 (1922). Limitation of the 
case to its own peculiar facts was attempted. See Tatterson v. Kehrlein, 88 Cal. 
App. 34, 50, 263 Pac. 285, 291 (1927); cf. In re Builders’ Finance Ass’n, 26 F.(2d) 
123 (S. D. Cal. 1928). But it has since been followed in other situations. See, e.g., 
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stipulation, or provision to waive compliance with the Act or the rules 
and regulations of the Commission thereunder,*’ but no provision is 
made regarding the effect of a plaintiff's conduct after acquiring the 
security. Other than giving an injured party a right of action, nothing 
is said in the Acts as to the effect of sales made in violation thereof, 
although contracts made in violation of the Exchange Act are void as to 
the guilty party or one not a party acquiring rights under the con- 
tract with knowledge of the facts constituting the violation.** Under 
state statutes, the doctrine of estoppel, rather than election, seems to 
be applied.*® Even where rights of creditors intervene some courts 
deny the possibility of an estoppel.°° Under the English practice, 
laches and the intervening equities of third persons, particularly of 
creditors in case of insolvency, are valid defenses.** 

As has been indicated, many of the civil provisions of these Acts 


Campbell v. Julian Merger Mines, 111 Cal. App. 649, 295 Pac. 1040 (1931) ; Russell 
v. Ruffcorn, 132 Cal. App. 215, 23 P.(2d) 1014 (1933). And compare First Nat. 
Bank v. Thompson, 212 Cal. 388, 298 Pac. 808 (1931), refusing counterclaim for 
amounts paid where some additional payments were made after knowledge of the 
fraud, but allowing an assertion of illegality defensively. 

87 Securities Act § 14; Exchange Act § 29 (a). 

88 Exchange Act § 29 (b). 

89 Thus, the exercise of some of the rights of stockholders, or other action in 
performance of the contract, has been held not to bar suit. See, e.g., United Bank 
& Trust Co. v. Joyner, 40 Ariz. 229, 11 P.(2d) 829 (1932); Edward v. Ioor, 205 
Mich. 617, 172 N. W. 620 (1919). But where the corporation had paid taxes and 
built upon land conveyed for illegally issued stock, rescission was denied. Wichita 
Duntile Co. v. Wright, 130 Kan. 139, 285 Pac. 635 (1930); cf. Lanktree v. Spring 
Mountain Acres, 213 Cal. 362, 2 P.(2d) 338 (1931). However, an estoppel is more 
easily found where rights of creditors intervene, or where suit is to recover statutory 
double liability. See, e.g., Marin v. Olson, 181 Minn. 327, 232 N. W. 523 (1930); 
Cox v. Hanson, 200 Wis. 341, 228 N. W. 510 (1930). In Moore v. Moffatt, 188 Cal. 
1, 204 Pac. 220 (1922), the court said that the parties could not validate a subscrip- 
tion void when made because no permit was in effect, yet such a subscription con- 
stituted a continuing offer and since a permit was in effect when the stock was issued, 
there was a valid contract as of the later date, and the corporation’s trustee in bank- 
ruptcy was entitled to recover. 

90 See, e.g., Gill Printing Co. v. Goodman, 224 Ala. 97, 139 So. 250 (1932); 
Regan v. Albin, 26 P.(2d) 475 (Cal. 1933), (1934) 47 Harv. L. Rev. 703; Semi- 
nole Phosphate Co. v. Johnson, 188 N. C. 419, 124 S. E. 859 (1924). However, 
the invalidity of sale may be asserted by the receiver of a corporation in the inter- 
ests of creditors. DeMille Productions v. Woolery, 61 F.(2d) 45 (C. C. A. oth, 
1932). Stockholders’ claims for rescission, even though they knew the certificates 
were to be issued in violation of the “ Blue Sky ” laws, constitute liabilities in deter- 
mining the insolvency of a corporation. Jn re Builders’ Finance Ass’n, 26 F.(2d) 
123 (S. D. Cal. 1928). Yet such stockholders may find their claims postponed to 
those of general creditors. In re Racine Auto Tire Co., 290 Fed. 939 (C. C. A. 7th, 
1923) ; In re Recording Devices Co., 1 F.(2d) 474 (S. D. Ohio 1924); In re Ameri- 
can Aluminum Metal Products Co., 15 F.(2d) 234 (S. D. Cal. 1926). A distinction 
might well be made, however, between estoppel to deny being a shareholder, and 
estoppel to assert a cause of action under the Federal Acts, although the effect of 
recovery by shareholders is the same in both cases: a reduction in the pro rata 
share of general creditors. 

91 Cf. Oakes v. Turquand, L. R. 2 H. L. 325 (1867); Henderson v. Lacon, 
L. R. 5 Eq. 249 (1867); In re London & Staffordshire Fire Ins. Co., 24 Ch. D. 149 
(1883); In re Dunlop-Truffault Cycle & Tube Mfg. Co., 66 L. J. Ch. (N.s.) 25 
(1896) ; First Nat. Reinsurance Co. v. Greenfield, [1921] 2 K. B. 260. 
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are not so much new as extensions or adaptations of established doc- 
trines. The Securities Act is in the main a modification of common-law 
deceit principles to meet the exigencies of a corporate economy. In 
the Exchange Act, the adoption of the view that transactions affecting 
market prices are representations to the public is perhaps most signifi- 
cant. Of its innovations, the absolute liability for spreading rumors 
and tips is probably most important. But even where there has been 
no change from the common law, these statutes serve beneficially to 
direct attention to the legal responsibility for activities often thought 
outside the scope of the law.®” 


RECENT CASES 


APPEAL AND ERROR — NEw TRIAL WHERE SMALLNESS OF VERDICT MAKES 
Jury’s FINDING oF LiaBILITy Suspicious. — The plaintiff-appellee was seri- 
ously injured in an automobile collision and brought suit for $10,000 damages 
against both the driver of the automobile in which he was riding and the 
driver of the other car, the appellant, alleging concurrent negligence. The 
first defendant failed to answer or appear. The plaintiff took no default 
judgment against him and, on trial, testified to facts tending to establish the 
latter’s due care. The appellant offered evidence from which it could be 
found that the first defendant was almost solely at fault, but the plaintiff’s 
counsel argued to the jury that the appellant only was to blame. The jury 
returned a verdict for $750 against the appellant alone and he appealed from 
the judgment entered thereon, claiming the size of the verdict indicated either 
that the jury recognized that he was not liable or that it had applied the doc- 
trine of comparative negligence. Held, that the smallness of the verdict cast 
serious suspicion upon the integrity of the jury’s finding and required a new 
trial. Judgment reversed. Miles v. Rose, 175 S. E. 230 (Va. 1934). 

The present holding is a logical extension of the theory, adopted by some 
courts where nominal damages have been awarded a plaintiff though the evi- 
dence required substantial damages if at all, that the verdict was a finding for 
the defendant on the issue of liability in order to relieve the plaintiff of costs. 
See (1933) 46 Harv. L. Rev. 852, 853. 


ARBITRATION AND AWwARD—CoNnFLIcT oF LAws—Stay BY FEDERAL 
Court oF SuIT BROUGHT IN CONTRAVENTION OF AGREEMENT TO ARBITRATE 
ELsEwHERE. — Alleging that the defendant, a New York corporation, had 
repudiated its contract to purchase coal, the plaintiff, a Delaware corporation, 
sued for damages in a federal court in New York. The contract pro- 
vided for arbitration of any disputes arising thereunder, and that if such 
arbitration should fail to proceed to final award, “ either party may apply to 
the Supreme Court of the State of New York for an order compelling the 
specific performance of this arbitration agreement in accordance with the 
arbitration laws of the State of New York”. The defendant moved for a 
stay of the action under the United States Arbitration Act which provided 
that “if any suit . . . be brought in any of the courts of the United States 


82 See Berle, Liability for Stock Market Manipulation (1931) 31 Cor. L. Rev. 
264, 279. 
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upon any issue referable to arbitration . . . , the court . . . shall on appli- 
cation of one of the parties stay the trial of the action until such arbitration 
has been had in accordance with the terms of the agreement, providing the 
applicant for the stay is not in default in proceeding with such arbitration.” 
43 Stat. 883 (1925), 9 U. S. C. A. §3 (1926). From an order denying the 
motion, the defendant appealed. Held, that “the stay should be granted, 
- but the District Court will be free without the leave of this court to vacate 
it at any time, should it appear that the defendant is in default in proceeding 
with the arbitration”. Order reversed and cause remanded. Shanferoke 
Coal & Suppiy Corp. v. Westchester Service Corp., 70 F.(2d) 297 (C. C. A. 
2d, 1934), cert. granted, Oct. 8, 1934. 

The court apparently assumed that it was resolving the conflict in the 
federal district courts as to the granting of a stay of legal proceedings brought 
in contravention of an agreement to arbitrate elsewhere, where a federal court 
is unable to order arbitration to proceed. Cf. The Silverbrook, 18 F.(2d) 
144 (E. D. La. 1927) (stay denied), (1927) 36 YALE L. J. 1016; The Beech- 
wood, 35 F.(2d) 41 (S. D. N. Y. 1929) (same). But cf. Danielsen v. Entre 
Rios Rys., Ltd., 22 F.(2d) 326 (D. Md. 1927), (1928) 41 Harv. L. REv. 664; 
The Volsinio, 32 F.(2d) 357, 358 (E. D. N. Y. 1929), aff'd, sub nom. Ex parte 
De Simone, 36 F.(2d) 773 (C. C. A. 2d, 1929); see STURGES, COMMERCIAL 
ARBITRATIONS AND AWARDS (1930) 927-29. However, those opinions which 
would allow a stay hardly seem precedent for the reasoning here, since the 
agreements considered were not directly enforceable under the United States 
Act because they could not be performed within the territorial jurisdiction 
of the court. 43 Stat. 883 (1925), 9 U. S. C. A. §4 (1926); see SturcEs, 
loc. cit. supra. Since the court took for granted that the provision for New 
York enforcement prevented the ordering of arbitration, the decision probably 
gives substantive effect to the agreement, contrary to federal precedents hold- 
ing arbitration to be merely procedural. The Atlanten, 252 U.S. 313 (1920); 
California Prune & Apricot Growers’ Ass’n v. Catz Am. Co., 60 F.(2d) 788 
(C. C. A. oth, 1932) (refusing to enforce state arbitration law); cf. Lappe 
v. Wilcox, 14 F.(2d) 861 (N. D. N. Y. 1926); see Notes (1929) 42 Harv. L. 
Rev. 801; (1934) 47 id. 315, 318-19. But cf. Pacific Indemnity Co, v. In- 
surance Co. of North America, 25 F.(2d) 930 (C. C. A. 9th, 1928) semble. 
If the court did not consider the arbitration clause as substantive, its assump- 
tion of inability to order arbitration can be explained only upon the authority 
of one case holding in effect that the parties must contract themselves into 
the Act. Lehigh Structural Steel Co. v. Rust Engineering Co., 59 F.(2d) 
1038 (App. D. C. 1932) semble, (1933) 46 Harv. L. Rev. 517. But if the 
clause were treated as substantive, it may be contended that the Act should 
be wholly inapplicable so that even a stay could not be granted. This appar- 
ent inconsistency might still be resolved, however, by interpreting “ any issue 
referable to arbitration ” in § 3 (requiring a stay), as apparently the court did, 
to mean any arbitration, regardless of its direct enforceability under the Act. 
Section 3 then could be applied whether the arbitration agreement were con- 
sidered as substantive or not, upon the argument that the provision for a stay 
merely limits the power of the court to entertain the suit, and so does not 
conflict with the rule as to matters of substance. If that were the proper inter- 
pretation, it might seem that the statute should have provided for a power to 
vacate the stay if an arbitration did not actually proceed. However, the court 
judiciously supplied this omission by the form of its decree. Cf. Ring v. 
Menger, Ring & Weinstein, Inc., N. Y. L. J., Aug. 14, 1925, at 1654 (N. Y. 
Sup. Ct.); Kirchner v. Gruban, [1909] 1 Ch. 413; (1934) 47 Harv. L. REv. 
699. Moreover, the facts of the present case would seem to fall outside the 
dictum of the Supreme Court, that indirect enforcement of an arbitration 
agreement, through the granting of a stay, where the court excludes the possi- 
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bility of direct enforcement, is anomalous. See Marine Transit Corp. v. Drey- 
fus, 284 U.S. 263, 274 (1932); cf. Phillips, Arbitration and Conflicts of Laws 
(1934) 19 Corn. L. Q. 197, 206-09; Lorenzen, Commercial Arbitration — In- 
ternational and Interstate Aspects (1934) 43 YALE L. J. 716, 731-33, 761-62. 
The instant situation well illustrates the “ paradox ” in mandatory arbitration 
laws, for apparently neither party desired immediate arbitration; otherwise the 
plaintiff would not have sought legal relief, and the defendant would probably 
have moved for an order to compel, as well as for the stay. Cf. Krauss Bros. 
Lumber Co. v. Bossert & Sons, Inc., 62 F.(2d) 1004, 1006 (C. C. A. 2d, 1933); 
Phillips, The Paradox in Arbitration Law (1933) 46 Harv. L. Rev. 1258; 
Arbitration and Conflicts of Laws (1934) 19 Corn. L. Q. 197, 207-08. 


CHATTEL Mortcaces — Future Crops — Errect oF Mortcacor’s DEATH 
UPON ATTACHMENT OF LieN.—A mortgagor of future crops died before the 
crops had been planted. His administrators, authorized by his heirs, leased’ 
the land and received as rent the proceeds of crops sown and raised on the 
land after the mortgagor’s death. The mortgagees petitioned to subject the 
crop proceeds to the mortgage lien. From a denial of the petition the mort- 
gagees appealed. Held, that since the mortgagor never had any interest in 
the crops in question, the lien of the mortgage did not attach to them. Judg- 
ment affirmed. Fawcett Inv. Co. v. Rullestad, 253 N. W. 131 (Iowa 1934). 

The effect of the death of a mortgagor of future crops before the crops have 
been sown has not before been decided, although the lien, in one case, has 
been assumed to attach to the share of a mortgagor’s administrator. See 
Christianson v. Nelson, 76 Minn. 36, 38, 78 N. W. 875 (1899). The instant 
decision, that death prevented the lien from attaching, seems doubtful on 
either of the most commonly applied theories of future crop mortgages. 
Since, by the theory of potential possession, a mortgage of future crops is 
considered a present grant of a potential legal interest, the mortgagor’s death 
before the crops are sown should have no effect, inasmuch as the lien would 
attach when the crops come into existence regardless of any intervening 
changes of title. Grantham v. Hawley, Hobart 132 (C. P. 1616); Hall v. 
Glass, 123 Cal. 500, 56 Pac. 336 (1899) ; see 1 JONES, CHATTEL MORTGAGES AND 
ConDITIONAL SALES (6th ed. 1933) § 143; 1 WILLISTON, SALES (2d ed. 1924) 
§§ 133-37. By the second theory, accepted in Iowa, an equitable interest 
passes to the mortgagee, his equitable lien attaching as soon as the crops 
come into existence. Patapsco Guano Co. v. Ballard, 107 Ala. 710, 19 So. 
777 (1895); Wheeler v. Becker, 68 Iowa 723, 28 N. W. 40 (1886); see 1 
Jones, op. cit. supra §§ 171, 173; 1 WILLtston, SALES §§ 138-42; cf. Hol- 
royd v. Marshall, 10 H. L. Cas. 191 (1862). The lien is good from the execu- 
tion of the mortgage against all but bona fide purchasers for value without 
notice. Albrethsen v. Clements, 48 Idaho 80, 279 Pac. 1079 (1929) (without 
notice); In re Miller, 244 Mich. 302, 221 N. W. 146 (1928) (with notice) ; 
Schlecht v. Hinrich, 50 S. D. 360, 210 N. W. 192 (1926) (same); see Pa- 
tapsco Guano Co. v. Ballard, 107 Ala. 710, 716, 19 So. 777, 778 (1895); 
Farmer’s Trust & Sav. Bank of Laurens v. Miller, 203 Iowa 1380, 1383, 210 
N. W. 546, 547 (1927). In the principal case the court reasoned that the lien 
could not attach to crops in which the mortgagor himself never had a legal 
interest. However, by the equitable lien theory, and, a fortiori by the po- 
tential possession theory, it would seem that the heirs, who take as donees 
and not as bona fide purchasers, should hold subject te the mortgagees’ 
interest. 


ConFiict or Laws — Divorce — RECOGNITION OF FOREIGN REMARRIAGE 
FoLLow1nc Domestic PRoHIBITION. — In 1924 the plaintiff was divorced in 
the District of Columbia for her adultery, and by its statute was forbidden to 
remarry. D. C. Cope (1929) tit. 14, §63. In 1926, the plaintiff and her 
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paramour were married in Florida, and established their domicil in Virginia. 
While residing there she obtained a legal separation with an award of alimony 
from her second husband. After his death the plaintiff sued in the District of 
Columbia to enforce her dower rights and to recover unpaid alimony. A 
decree for the plaintiff was reversed by the court of appeals of the District, 
which disclaimed using the doctrine of clean hands but said that the plain- 
tiff’s disobedience to the statute placed her “ beyond the pale of the law”. 
The Supreme Court granted a petition for certiorari. Held, that the plaintiff 
was not barred from claiming dower or alimony by the doctrine of clean hands 
or any kindred principle. Judgment reversed. Loughran v. Loughran, 292 
U. S. 216 (1934). 

This first Supreme Court case to involve domestic recognitionof a foreign 
marriage celebrated by persons forbidden to remarry by local statute appears 
contrary to an unusual theory propounded by a few courts, notably the Dis- 
trict of Columbia. While these courts recognize such marriages as creating 
the general marital status, they refuse to aid the parties to enforce certain 
rights normally incident to that relationship on the ground of disobedience to 
the local prohibition. Olverson v. Olverson, 293 Fed. 1015 (App. D. C. 
1923); Palmer v. Palmer, 265 Mass. 242, 163 N. E. 879 (1928); see Newman 
v. Kimbrough, 59 S. W. 1061, 1064 (Tenn. Ch. App. 1900) (but marriage 
would be upheld to legitimize children); cf. Wood v. Wood’s Estate, 137 Cal. 
148, 69 Pac. 981 (1902). The Supreme Court, however, refused to employ 
this theory, resting its decision upon the general rule of conflict of laws that 
if a marriage is valid by the Jex locus contractus, it is normally valid every- 
where. Dudley v. Dudley, 151 Iowa 142, 130 N. W. 785 (1911); Common- 
wealth v. Lane, 113 Mass. 458 (1873); cf. Loughran v. Loughran, 66 F.(2d) 
567 (App. D. C. 1933). The statutory restrictions after divorce are generally 
considered penal and, therefore, as having no extraterritorial effect, albeit the 
purpose of the foreign marriage was to evade the domiciliary interdiction. 
Dudley v. Dudley, supra; Commonwealth v. Lane, supra; see RESTATEMENT, 
Conr ict or Laws (1934) §§ 129, 130; Beale, Laughlin, Guthrie, Sandomire, 
Marriage and the Domicil (1931) 44 Harv. L. REv. 501, 517. Even where 
the innocent as well as the guilty spouse is forbidden to remarry for a certain 
period, thus indicating a legislative intent not to punish the parties, but to 
discourage collusive divorces, the foreign marriage is held valid. Horton v. 
Horton, 22 Ariz. 490, 198 Pac. 1105 (1921); Loth v. Loth’s Estate, 54 Colo. 
200, 129 Pac. 827 (1913); see Beale, Laughlin, Guthrie, Sandomire, loc. cit. 
supra. Contra: Wilson v. Cook, 256 Ill. 460, 100 N. E. 222 (1912) (statute 
involved was later repealed. Itt. Rev. Stat. (Cahill, 1933) c. 40, § 2). A 
few well established exceptions to this rule exist where the marriage is odious 
to the moral standards of the jurisdiction. State v. Tutty, 41 Fed. 753 
(C. C. S. D. Ga. 1890) (miscegenz‘ion); United States v. Rodgers, 109 Fed. 
886 (E. D. Pa. rgor) (incest); Estate of Stull, 183 Pa. 625, 39 Atl. 16 (1898) 
(statute forbade remarriage with the paramour) ; Pennegar v. State, 87 Tenn. 
244, 10 S. W. 305 (1889) (same); Shaw v. Gould, L. R. 3 H. L. 55 (1868) 
(polygamy); see RESTATEMENT, CONFLICT oF Laws (1934) § 132. And some 
states have changed the general rule by enacting evasion statutes declaring 
void a marriage celebrated by its citizens in a foreign jurisdiction in order to 
evade its own laws. Itt. Rev. Stat. (Cahill, 1933) c. 89, § 20; Wis. Star. 
(1933) § 245.04; Knoll v. Knoll, 104 Wash. 110, 176 Pac. 22 (1918); 
Hall v. Industrial Comm. of Wis., 165 Wis. 364, 162 N. W. 312 (1917); cf. 
Pierce v. Pierce, 58 Wash. 622, 109 Pac. 45 (1910). Furthermore, some 
statutory restrictions have been construed to make the divorce decree inter- 
locutory for a period; hence, remarriage during that period is bigamous. 
Jorden v. Missouri & Kan. Tel. Co., 136 Mo. App. 192, 116 S. W. 432 (1909). 
The social desirability of certainty in the marriage status is so great that each 
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of the consistent rules holding the marriage totally valid, or totally invalid, 
seems preferable to the equivocal doctrine upholding the marriage only for 
limited purposes. But cf. (1934) 32 Micu. L. REv. 999, 1001. The Supreme . 
Court repudiates this indefinite doctrine which not only manifests a lack of 
conviction that the penalty it seeks to impose is justified (since it does recog- 
nize the validity of the marriage), but also encourages litigation to determine 
the extent of domestic recognition. 


CONSTITUTIONAL LAw— DiIscrIMINATION AGAINST CAUSES OF ACTION 
ARISING UNDER FEDERAL STATUTES IN SISTER STATES. — The plaintiff, a resi- 
dent of Tennessee, sued the defendant, a foreign corporation, in a state court 
in Alabama under the Federal Employers’ Liability Act. An Alabama statute 
provided: “ Whenever, either by the common law or the statutes of another 
state, a cause of action . . . has arisen in such other state against any person 
or corporation, such cause of action shall be enforcible in the courts of this 
state... .” The defendant pleaded in abatement to the jurisdiction and the 
plaintiff's demurrer to the plea was overruled. .The Alabama Supreme Court 
affirmed the judgment for the defendant, interpreting the statute to confer 
jurisdiction only when the cause arose under the laws of another state. The 
plaintiff was granted certiorari. Held, that the statute was an unconstitutional . 
discrimination against federal laws. Judgment reversed. McKnett v. St. 
Louis & San Francisco Ry., 292 U. S. 230 (1934). 

The opinion rendered is striking in that no specific basis for the result is 
enunciated, nor does the holding seem to fall within the precise confines of 
any clause in the Constitution. The Federal Employers’ Liability Act grants 
to state courts a concurrent jurisdiction with federal courts over actions aris- 
ing thereunder, but does not require them to exercise their jurisdiction. 
Douglas v. New York, N. H.& H.R. R., 279 U. S. 377 (1929); Murnan v. 
Wabash Ry., 246 N. Y. 244, 158 N. E. 508 (1927). But cf. Davis v. Minne- 
apolis, St. P. & S.S.M. Ry., 134 Minn. 455, 159 N. W. 1084 (1916); Boright 
v. Chicago, R. I. & P. Ry., 180 Minn. 52, 230 N. W. 457 (1930). Nor is the 
privileges and immunities clause of the Constitution violated, since no dis- 
crimination is made on the basis of citizenship. Chambers v. Baltimore & 
Ohio Ry., 207 U.S. 142 (1907); Missouri Pac. R. R. v. Clarendon Boat Oar 
Co., 257 U. S. 533 (1922). It is possible to regard the state’s statute as 
denying to a “ person within its jurisdiction, the equal protection of the laws ”, 
for within the class of persons whose rights of action arise in foreign states, 
a discrimination is made against those claiming under federal laws. But see 
Note (1934) 34 Cot. L. Rev. 1116, 1128, n.73._ However, except for the pur- 
pose of reaching domestic property, whether a nonresident suing a foreign 
defendant is a person within the jurisdiction so as to entitle him to the pro- 
tection of equal laws appears never to have been passed upon by the Supreme 
Court. Cf. Kentucky Finance Corp. v. Paramount Auto Exchange Corp., 
262 U. S. 544 (1923). But cf. Steed v. Harvey, 18 Utah 367, 54 Pac. 1o11 
(1898) semble; see Vick Wo v. Hopkins, 118 U. S. 356, 369 (1886). A 
sounder explanation is that the statute violates the provision that congres- 
sional enactments “ shall be the supreme Law of the Land; and the Judges in 
every State shall be bound thereby, any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding.” U.S. Const. Art. VI; see Zikos 
v. Oregon R. R. & Navigation Co., 179 Fed. 893, 901 (C. C. E. D. Wash. 1910); 
cf. RicHEy, FEDERAL Emptoyvers’ Act (2d ed. 1916) § In a 
similar case, it was held that a state court having appropriate jurisdiction 
could not refuse to entertain an action under the Federal Employers’ Lia- 
bility Act because of an adverse state policy. Mondou v. New York, N. H. 
& H.R. R., 223 U. S. 1 (1911). Although the Supreme Court held this 
ground for refusing jurisdiction to be insufficient due to the rule making the 
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policy of a federal statute that of each state, a broader view of the opinion 
would indicate that it condemned the state action on the ground that the 
supreme law of the land was derogated. The latter interpretation is at least 
intimated in a later case. See Knickerbocker Ice Co. v. Stewart, 253 U. S. 
149, 161 (1920); see also RICHEY, loc. cit. supra. Statutes which discriminate 
reasonably between residents and nonresidents, or local and foreign causes 
of action, are upheld in limiting the jurisdiction of state courts, although 
incidentally encompassing suits under the Federal Employers’ Liability Act. 
Douglas v. New York, N. H. & H. R. R., 279 U.S. 377 (1929); Walton v. 
Pryor, 276 Ill. 563, 115 N. E. 2 (1917); cf. Chambers v. Baltimore & Ohio 
Ry., 207 U. S. 142 (1907). Although the question was not raised in these 
cases, it would seem that there is no violation of Article VI unless, as in the 
principal case, federal legislation is discriminated against without cause. 


CONSTITUTIONAL LAw — LEGISLATIVE POWERS: IMPAIRMENT OF THE OBLI- 
GATION OF CoNTRACTS — Laws LimiTING MortTGAGEE’s RIGHT TO SUE ON 
Bonp. — The plaintiff held three bonds, part of an issue secured by a deed of 
trust which gave the trustee and/or a majority of the bondholders the sole 
power to foreclose.. The defendant obligor having defaulted, and the trustee 
having failed to foreclose, the plaintiff sought recovery upon the bonds. 
The defendant pleaded that a statute prohibited an action upon an evidence 
of indebtedness secured by a mortgage on real estate until after foreclosure 
of the mortgage. Wis. Stat. (1933) § 269.58. The plaintiff's demurrer to the 
plea having been overruled, he appealed. Held, that, since the law deprived 
the plaintiff of his one unrestricted remedy and since it was not temporary, 
it was an unconstitutional impairment of his contract. Judgment reversed. 
Hanauer v. Republic Bldg. Co., 255 N. W. 136 (Wis. 1934). 

In a case arising in New York, the plaintiff who held the defendant’s bond 
secured by a third mortgage on real estate obtained a judgment of fore- 
closure, but did not proceed to a sale. After the first mortgagee, joining the 
present plaintiff, had foreclosed and bought the premises for less than his own 
lien, the plaintiff moved for a deficiency judgment. A New York statute 
provided that during an emergency period in an action for a deficiency judg- 
ment after foreclosure of a mortgage on real estate, or for a judgment on a 
debt secured by a mortgage on real estate, the plaintiff had to prove the fair 
market value of the land, which amount, less prior liens, the defendant was 
entitled to set off. N. Y. C. P. A. (1933) §§ 1083-a, 1083-b. No evidence 
was offered as to the value of the land. From an order denying his motion 
the plaintiff appealed. Held, that the statute, not having been intended to 
deprive a mortgagee of all right to a judgment, did not apply to an action by 
a junior mortgagee brought after foreclosure of a prior mortgage. Order re- 
versed. Weisel v. Hagdahl Realty Co., 241 App. Div. 314, 271 N. Y. Supp. 
629 (2d Dept. 1934). 

Though the statutes in both cases purported merely to prevent a mortgagee 
from securing an unqualified judgment on his bond, their application in the 
peculiar factual situations would have nullified the contractual obligation. 
The Supreme Court has held that a law altering existing contracts does not 
constitute an impairment within the meaning of the contract clause if it is 
not unreasonable in the light of the circumstances leading to its enactment. 
Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398 (1934); see Note 
(1934) 47 Harv. L. Rev. 660, 661. And the Court of Appeals has declared 
the New York statute valid as such an act. Klinke v. Samuels, 264 N. Y. 
144, 190 N. E. 324 (1934). But in the Weisel case, since the foreclosure of 
the prior lien had reduced the plaintiff to his remedy on the bond, to have 
applied the statute would have deprived him of this remedy in the not un- 
likely event that the court would assess the value of the land at an amount 
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equal to the sum of all the liens. Cf. Adams v. Spillyards, 187 Ark. 641, 61 
S. W.(2d) 686 (1933); Kenly v. Huntington Bldg. Ass’n, 170 Atl. 526 (Md. 
1934); see Note (1934) 90 A. L. R. 1330, 1338. Though it is clear that the 
deprivation of one remedy is not unconstitutional if a practical alternative is 
left to the creditor, in the Hanauer case, since the right of foreclosure was 
vested in the trustee and/or a majority of the bondholders, the Wisconsin 
statute which deprived that plaintiff of his action on the bond left him with- 
out adequate remedy. Cf. Von Hoffman v. Quincy, 4 Wall. 535 (U. S. 1866) ; 
State ex rel. Roth v. Waterfield, 29: P.(2d) 24 (Okla. 1934). But cf. 
Sewer Improvement Dist. v. Delinquent Lands, 68 S. W.(2d) 80 (Ark. 1934). 
A suspension, however, during an emergency, of the creditor’s right to en- 
force his contract has been upheld provided his interests have been ade- 
quately safeguarded. Block v. Hirsh, 256 U. S. 135 (1921); Home Bldg. & 
Loan Ass’n v. Blaisdell, 290 U. S. 398 (1934). Yet in the Wisconsin case the 
creditor’s remedy was indefinitely postponed, and no provision was made 
whereby interest, taxes, or insurance were to be paid. Cf. Barnitz v. Beverly, 
163 U. S. 118 (1896). Both the instant cases show how the emergency laws 
might act to put a secured creditor in a worse position than an unsecured 
one. A contrary interpretation of the New York statute might have resulted 
in the junior mortgagee’s losing not only all security but also his debt. The 
Wisconsin bondholder, similarly deprived indefinitely of his action on the 
bond, would have been forced to wait while the debtor’s assets were decreased 
by the accumulation of taxes and interest. Cf. Barnitz v. Beverly, 163 U. S. 
118 (1896); State ex rel. Cleveringa v. Klein, 63 N. D. 514, 249 N. W. 118 
(1933); Milkint v. McNeeley, 113 W. Va. 804, 169 S. E. 790 (1933). Though 
the court might have presumed that a majority of the bondholders would 
have foreclosed had the plaintiff’s security been seriously threatened, the fact 
that the statute deprived some bondholders of their rights for a period not 
limited to the emergency could alone properly have been held determinative. 
Cf. W. B. Worthen Co. v. Thomas, 292 U. S. 426 (1934); Vanderbilt v. 
Brunton Piano Co., 111 N. J. L. 596, 169 Atl. 177 (1933). 


Costs — Suits IN FoRMA PAUPERIS — NECESSITY FOR CONTINGENTLY EmM- 
PLOYED ATTORNEY’S JOINING IN OATH. — To be relieved from giving security 
for costs, the plaintiff moved for leave to prosecute in forma pauperis an ap- 
peal from a judgment dismissing his complaint. 27 Strat. 252 (1892), 36 
Stat. 866 (1910), 28 U. S. C. A. § 832 (1927). Although he offered an affi- 
davit of poverty, his attorneys, who were employed on a contingent fee basis, 
did not assert their own poverty. Held, that a pauper affidavit by the at- 
torneys was unnecessary. Motion granted. Judge L. Hand dissented. 
Quittner v. Motion Picture Producers & Distributors of America, Inc., 70 
F.(2d) 331 (C.C. A. 2d, 1934). 

A majority of the few cases in point are opposed to this decision upon the 
ground that a financially responsible attorney contingently interested’ in the 
litigation should not profit by the pauper statutes through his client’s in- 
solvency. Feil v. Wabash Ry., 119 Fed. 490 (C. C. E. D. Mo. 1902); United 
States ex rel. Randolph v. Ross, 298 Fed. 64 (C. C. A. 6th, 1924); Gomez v. 
Superior Court, 134 Cal. App. 19, 24 P.(2d) 856 (1933). Contra: State ex 
rel. Malouf v. Merrill, 165 Wis. 138; 161 N. W. 375 (1917); cf. Hogg v. 
Chicago & Alton Ry., 168 Ill. App. 609 (1912). Clearly a plaintiff should 
not be allowed to sue as pauper where another, able to underwrite the costs, 
is the real party in interest. Reed v. Pennsylvania Co., 111 Fed. 714 
(C. C. A. 6th, 1901) (infant beneficiaries) ; In re Roberts, 33 Ch. D. 265 (1885) 
(husband). But by the minority view, to deny a plaintiff the right to pro- 
ceed as a poor person unless his attorney can also prove poverty is to sponsor 
champerty. United States ex rel. Payne v. Call, 287 Fed. 520 (C. C. A. 5th, 
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1923); Stevens v. Sheriff, 76 Kan. 124, 90 Pac. 799 (1907). Undoubtedly a 
lawyer’s agreement to pay costs as a condition of retainer is champertous. 
Peck v. Heurich, 167 U. S. 624 (1897); Matter of Gilman, 251 N. Y. 265, 167 
N. E. 437 (1929). Yet that such a denial will lead to champerty is not in- 
evitable, since an attorney may in good faith lend expenses to his client. 
Northwestern S. S. Co. v. Cochran, 191 Fed. 146 (C. C. A. oth, 1911); Weeks 
v. Gattell, 125 App. Div. 402, 109 N. Y. Supp. 977 (1st Dept. 1908), aff'd, 
193 N. Y. 681, 87 N. E. 1129 (1908); Canons of Professional Ethics, No. 42 
(1928) 53 A. B. A. Rep. 780. However, such distinction from legal cham- 
perty is technical, for the lawyer can seldom expect repayment of a loan 
made to a pauper. Moreover, the present decision is in accord with the policy 
favoring a liberal construction of statutes allowing pauper suits. See Ma- 
guire, Poverty and Civil Litigation (1923) 36 Harv. L. Rev. 361, 390. And 
a requirement that a contingently employed attorney must join in the oath 
seems an unjustified discrimination, since an attorney employed by a pauper 
on a retainer basis has a similar interest in a favorable termination of the 
suit. See Greenleaf v. Railway, 30 N. D. 112, 126, 151 N. W. 879, 884 
(1915); cf. ConEN, THE Law: — BusINEss oR PROFESSION? (1924) 210. 
But cf. Boyle v. Great Northern Ry., 63 Fed. 539, 540 (C. C. E. D. Wash. 


1894). 


CRIMINAL Law—ConvicTION UNDER PLEA oF Now As Prior 
Conviction. — Indicted for forgery, the defendant pleaded guilty and was 
sentenced. Subsequently the district attorney filed an information charging 
him with being a second offender because he had formerly received a sus- 
pended sentence for a felony in New Jersey under a plea of non vult. The 
trial judge ruled that under the New Jersey law such a plea was equivalent to 
a conviction, and resentenced him accordingly. This was reversed on ap- 
peal, on the ground that the law in New Jersey was uncertain and, there- 
fore, a question of fact for the jury. The state appealed. Held, that a plea 
of non vult in New Jersey is equivalent to a plea of guilty for determining 
second offenders. Judgment reversed. People v. Daiboch, 265 N. Y. 125, 
191 N. E. 859 (1934). 

Modern conceptions of the plea of non vult have sprung from descriptions 
in early treatises. See 2 HAwKIns, PLEAS OF THE CROWN (1716) c. 31, § 3; 
VinER, ABRIDGMENT (1799) Estoppel F 35, 36. Such statements were 
based on a colloquy between court and counsel in the Year Book of 1430. 
Y. B. Hil. 9 Hen. VI, 60 (1430). All the incidents of the plea were not 
clearly defined. See, e.g., Hudson v. United States, 272 U. S. 451, 454-57 
(1926); LAmMBARD, ErRENARCHA (1607) 500. Although not a direct admis- 
sion of guilt, it has been treated as a plea of guilty for the purposes of the 
particular case. United States v. Norris, 281 U.S. 619 (1930); People ex rel. 
Peacock v. Judges, 46 N. J. L. 112 (1884); see 2 HAWKINS, Joc. cit. supra. 
But its use has not been allowed in subsequent proceedings as an admission 
to prove the facts alleged in the indictment. Chester v. State, 107 Miss. 459, 
65 So. 510 (1914); Lafferty v. Houlihan, 81 N. H. 67, 121 Atl. 92 (1923). 
Whether any further limitation was imposed on the use of the plea in col- 
lateral proceedings is not entirely clear, and modern decisions lack uni- 
formity. New Hampshire allows a conviction under such a plea to be 
shown in criminal prosecutions against the same defendant, but not in civil 
suits. State v. Fagan, 64 N. H. 431, 14 Atl. 727 (1888); Collins v. Benson, 
81 N. H. 10, 120 Atl. 724 (1923); cf. White v. Creamer, 175 Mass. 567, 56 
N. E. 832 (1900); Commonwealth ex rel. District Attorney v. Jackson, 248 Pa. 
530, 94 Atl. 233 (1915). The prevailing view allows proof of conviction in 
both types of cases. State ex rel. McElliott v. Fousek, 91 Mont. 457, 8 
P.(2d) 795 (1932); State v. Moss, 108 W. Va. 692, 152 S. E. 749 (1930); 
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State v. Suick, 195 Wis. 175, 217 N. W. 743 (1928). The instant court’s 
interpretation of the New Jersey law, viewed in the light of previous de- 
cisions, seems correct. Cf. State v. Henson, 66 N. J. L. 601, 50 Atl. 468 
(1901); Hill v. Maxwell, 77 N. J. L. 766, 73 Atl. 501 (1909). The plea is an 
anomaly, of doubtful value in criminal procedure. See RESTATEMENT, CODE 
OF CRIMINAL PROCEDURE (1931) § 209. 


DECLARATORY JUDGMENTS — RIGHT OF CLAIMANT OF REMAINDER UNDER 
WILL To DecLaRATION. — The testator by his will directed his executor to 
pay the interest of his estate to his daughter during her life and upon her 
death to pay all her just debts and funeral expenses. The remainder was to 
be divided equally between the Salvation Army and the “ Protestants’ Or- 
phan Asylum of the City of Toronto”. There being no organization existing 
under the latter name, the plaintiff, Protestant Children’s Homes, on the death 
of the testator moved for a ruling that it was the named legatee. The action 
was brought under the Ontario Judicature Act which authorizes declaratory 
judgments. Ont. Rev. Stat. (1927) c. 88, § 15 (b). Other institutions with 
similar names claimed shares. From an order dismissing the motion, the 
plaintiff appealed. Held, that the motion was rightly dismissed since the 
plaintiff’s, interest as a possible remainderman was future and might never 
— cary Appeal dismissed. In re Lockyer, [1934] 1 D. L. R. 687 (Ont. 

t. App.). 

The result reached denies relief in a situation which the declaratory judg- 
ment acts were apparently designed to meet, even though it is in accord with 
a clear majority of the cases. Norton v. Moren, 206 Ky. 415, 267 S. W. 171 
(1924); In re Sterrett’s Estate, 300 Pa.-116, 150 Atl. 159 (1930); Nashville 
Trust Co. v. Dake, 162 Tenn. 356, 36 S. W.(2d) g05 (1931). Contra: White- 
side v. Merchants’ Nat. Bank, 187 N. E. 706 (Mass. 1933). Petitions for 
declaratory judgments construing wills with regard to interests which will 
arise upon the happening of an event sure to occur have been refused on the 
ground that all parties interested may not be before the court. Lyman v. 
Lyman, 293 Pa. 490, 143 Atl. 200 (1928); In re Staples, Owen v. Owen, 
[1916] 1 Ch. 322; see Petition of Kariher, 284 Pa. 455, 472, 131 Atl. 265, 
271 (1925). Indeed, Jessel, M. R., said that aside from this factor the old 
chancery rule against declaring future rights was a mere technicality. See 
- Curtis v. Sheffield, 21 Ch. D. 1, 3, 4 (1882). But the objection does not apply 
to the present situation, where all possible claimants are in existence, since 
the court may be as sure of having all parties brought before it now for a 
declaratory judgment as later for a final one. Where the event upon which 
the interest will take effect is not certain to occur, the courts have based their 
refusal to give declaratory judgnients upon the possibility that the declaration 
may never be needed. Norton v. Moren, supra; In re Straus’ Estate, 307 
Pa. 454, 161 Atl. 547 (1932); Nashville Trust Co. v. Dake, supra. In the 
instant case, however, the continued existence of the plaintiff, a corporation, 
seems assured, the complete dissipation of the funds before the termination 
of the preceding estate appears unlikely, and the advantage to the plaintiff 
lies in being able to demand accounts from the trustee. In view of these 
favorable circumstances the court might well have exercised its discretion to 
render a declaratory judgment. See BorcHARD, DECLARATORY JUDGMENTS 
(1934) 21; cf. Whiteside v. Merchants’ Nat. Bank, supra. 


DESCENT AND DISTRIBUTION — ESCHEAT TO STATE AS SUBJECT TO INHERIT- 
ANCE Tax. — The estate of an intestate without heirs escheated to the state. 
Claiming under a statute, the county in which the estate was probated brought 
suit against the state for inheritance taxes. From a judgment for the county 
the state appealed. Held, that since the tax was intended to apply to trans- 
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fers by succession, and since escheat is a reversion of title to the state, the 
state was not liable. Judgment reversed. In re Estate of John O’Connor, 126 
Neb. 182, 252 N. W. 826 (1934). 

The theory of the present court that ownership of land is really tenancy 
under the sovereign and that escheat is a feudalistic reversion seems contrary 
to all American statutory and judicial authority. £.g., Ga. Cope ANN. 
(Michie, 1926) § 3623; Ky. Stat. (Carroll, 1930) § 2338; Matthews v. 
Ward’s Lessee, 10 Gill & J. 443 (Md. 1839); see 2 BL. Comm. (1 Cooley’s 4th 
ed. 1899) 511n.; 4 Kent, Comm. (13th ed. 1889) *424. But see Gray, RULE 
AGAINST PERPETUITIES (3d ed. 1915) §22. State inheritance taxes are or- 
dinarily construed to impose a tax upon the right of succession. Jn the Mat- 
ter of the Inheritance Tax on the Estate of Andrew J. Macky, 46 Colo. 79, 
102 Pac. 1075 (1909); see Wallace v. Myers, 38 Fed. 184, 185 (C. C. S. D. 
N. Y. 1889); State v. Vinsonhaler, 74 Neb. 675, 676, 105 N. W. 472, 473 
(1905); Ross, INHERITANCE TAXATION (1912) § 5. On the ground that the 
right to the property arose under the intestate laws, one court has held a state 
inheritance tax applicable where real and personal property “ escheated ” to a 
county. People v. Richardson, 269 Ill. 275, 109 N. E. 1033 (1915), (1916) 29 
Harv. L. Rev. 455. Although the succession laws of Nebraska included a pro- 
vision for escheat to the state, the instant court seems right in declaring that 
there was no legislative intent to classify the state as a beneficiary or to have it 
take by virtue of those laws. Nes. Comp. Stat. (1929) § 30-102; cf. In the 
Matter of the Estate of James Miner, 143 Cal. 194, 76 Pac. 968 (1904). And 
whether the state be said to take by feudal escheat or the right of sovereignty 
analogous to the right to bona vacantia, the transfer in neither case is properly 
regarded as a succession. State v. Ames, 23 La. Ann. 69 (1871); Johnston v. 


Spicer, 107 N. Y. 185, 13 N. E. 753 (1887); see 2 Bi. Comm., loc. cit. supra; — 


Note (1934) 12 Nes. L. Butt. 378. Moreover, it would seem illogical for a 
state to tax, for the benefit of a county, its own right to receive escheated 


property. 


EXECUTORS AND ADMINISTRATORS —CLAIMS— RIGHT OF DEVISEE TO 
RENTS AND PROFITS FROM REALTY ORDERED SOLD TO SATISFY TESTATOR’S 
Dests. — The Orphans’ Court decreed the testator’s estate to be insolvent 
and ordered the realty sold to satisfy his debts. No purchasers were found. 
The complainant as devisee joined herself and a co-executor as parties de- 
fendant asking instructions as to the rents and profits accumulated since the 
order of sale and collected by her in her capacity as executrix. A New Jersey 
statute provided that the “ lands, tenements, hereditaments and real estate of 
any person who shall die seised thereof . . . shall be and remain liable for 
his or her debts . . . and may be sold.” N.J. Comp. Stat. (1911) Orphans’ 
Ct. §81. Held, that the rents and profits belong to the complainant as 
devisee until actual sale of the property and are not assets for the benefit of 
creditors. Josselson v. Josselson, 172 Atl. 812 (N. J. Ch. 1934). 

The holding accords with most non-statutory authority allowing an heir or 
devisee enjoyment of income from the realty of an insolvent estate as against 
personal representatives and creditors, until sale of the property to satisfy 
debts. Ball v. First Nat. Bank, 80 Ky. 501 (1882); see Note (1924) 31 
A. L. R. 27; WoERNER, ADMINISTRATION (2d ed. 1899) §§ 300, 513. But 
see id. § 579. When reduced to a matter of simple statutory construction, 
however, the present holding seems unsound, since the statute makes heredita- 
ments liable for decedents’ debts, and clearly rent is a hereditament. Schmid 


v. Baum’s Home of Flowers, 162 Tenn. 439, 37 S. W.(2d) 105 (1931); see - 


2 Bu. Comm. (Cooley’s 4th ed. 1899) *41. Further, a preferable construction 
of the statute to permit sale of the realty only if the increments there- 
from are insufficient is now precluded. And in view of the modern statutory 
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policy of mitigating the original common-law rule whereby the immediate 
vesting of real property in the heirs and devisees defeated the claims of 
creditors, a construction of the present statute making liable the rents and 
profits accruing since a testator’s death would seem more in-accord with legis- 
lative intent; as to the rents accumulated since the decree of insolvency, there 
should be even less question. See WILLiAMs, REAL Property (24th ed. 
1926) 310, 332-36; WOERNER, ADMINISTRATION § 575; cf. Demsitz, LAND 
Tittes (1895) §150. The courts which have reached this result without 
the aid of statutes appear to have adopted a proper attitude toward the 
now outworn concepts of real property. Shell v. West, 130 N. C. 171, 41 S. E. 
65 (1902), (1902) 50 U. or Pa. L. Rev. 551; see Gamble v. Gibson, 59 Mo. 
585, 594 (1875); WOERNER, ADMINISTRATION § 513. 


FAtsE IMPRISONMENT — LIABILITY OF OFFICER FOR DETENTION TO INVESTI- 
GATE Law. —A New Jersey statute made it a misdemeanor for any auto- 
mobile operator to fail to secure and carry a driver’s license, exempting for 
go days, however, a nonresident who had complied with the laws of his 
state. N. J. Comp. Stat. (Supp. 1931) § 135-59 (1), (3), (4). The plain- 
tiff, a nonresident driving through New Jersey, was taken by the defendant 
police officer to a station house and detained without a warrant while the de- 
fendant investigated the plaintiff’s explanation that the state of his residence 
required no license. After verification of the statement, which required from 
40 minutes to two hours, the defendant released the plaintiff. The statute 
also provided that an officer could arrest without a warrant for a violation 
in his presence and detain the offender until taken before a magistrate for 
the issuance of a warrant. N. J. Comp. Strat. (Supp. 1931) § 135-82 (1). 
From a judgment for the plaintiff in an action for false imprisonment, the 
defendant appealed. Held, that the proper administration of the act made 
it a necessary implication of the arrest provision that a reasonable time be 
allowed to determine the driver’s status in his resident state. Judgment re- 
versed. Pine v. Okzewski, 170 Atl. 825 (N. J. 1934). 

Courts interpreting similar arrest provisions have generally followed the 
common law in requiring the actual commission of the misdemeanor to make 
the imprisonment privileged. Price v. Tehan, 84 Conn. 164, 79 Atl. 68 
(1911); Stearns v. Titus, 193 N. Y. 272, 85 N. E. 1077 (1908). A few 
decisions, however, have upheld the officer’s reasonable mistake of fact as a 
defense to civil liability although no misdemeanor was committed. St. Louis, 
I. M. & S. Ry. v. Hudson, 95 Ark. 506, 130 S. W. 534 (1910); Easton v. 
Commonwealth, 26 Ky. L. 960, 82 S. W. 996 (1904). But the present case 
is singular in not even mentioning a reasonable belief r «; irement. The fre- 
quent difficulty of immediately ascertaining all the facts may make desirable 
the privilege to arrest for further factual investigation, but efficient police 
administration hardly seems to require detention to investigate the law, at 
least when the officer could easily be provided with the needed regulations. 
The decision, too, seems a departure from New Jersey’s policy of strict con- 
struction of criminal statutes. Cf. Pennsylvania R. R. v. Fucello, 91 N. J. L. 
476, 103 Atl. 988 (1918); State v. Waxman, 93 N. J. L. 27, 107 Atl. 150 
(1919). Even were the arrest here considered privileged as based on a rea- 
sonable belief that a crime had been committed, a prisoner must be brought 
before a magistrate within a reasonable time after the arrest. Harness v. 
Steele, 159 Ind. 286, 64 N. E. 875 (1902); Linnen v. Banfield, 114 Mich. 93, 
72 N. W. 1 (1897). No case has been discovered of delay in order to in- 
vestigate the law, but delay for the purpose of “ investigating the charge ” 
has been held unreasonable. Keefe v. Hart, 213 Mass. 476, 100 N. E. 558 
(1913). But cf. Mulberry v. Fuellhart, 203 Pa. 573, 53 Atl. 504 (1902). And 
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it has been similarly held as to delay to “look after witnesses”. Von Arzx v. 
Shafer, 241 Fed. 649 (C. C. A. gth, 1917). 


FEDERAL Courts — AuTHoRITY oF STATE CONSTRUING UNI- 
FORM Laws. — The respondent executed in Florida six promissory notes which 
provided for the semi-annual payment of interest on the principal and on 
deferred interest. The petitioner, a transferee, sued in the federal district 
court in Pennsylvania. He contended that the issue of negotiability should 
be governed by the Florida Negotiable Instruments Law as construed by the 
courts of that state. A judgment for the respondent was affirmed by the 
circuit court of appeals, which denied the finality of Florida interpretations 
and held that general principles of commercial law governed the construction 
of the statute. A petition for certiorari was granted. Held, that the local 
construction that provision for periodic payment of interest does not destroy 
negotiability was binding and that the provision for interest upon deferred 
interest, in the absence of local construction, likewise did not impair ne- 
pap Judgment reversed. Burns Mortgage Co. v. Fried, Inc., 292 U.S. 
487 (1934). 

This decision that the federal courts are bound by the state courts’ con- 
struction eliminates the confusion heretofore prevailing over the extension 
of the doctrine of Swift v. Tyson to uniform state laws. On the ground either 
that uniform acts merely codify rather than alter the state common law, or 
that they declare the general common law, several courts have approved such 
an extension. Mutual Life Ins. Co. v. Lane, 151 Fed. 276 (E. D. Ga. 1907); | 
Jockmus v. Claussen & Knight, Inc., 47 F.(2d) 766 (S. D. Fla. 1930); In re 
Hackett, Hof & Thiermann, Inc., 70 F.(2d) 815 (C. C. A. 7th, 1934). Contra: 
Crittenden v. Widrevitz, 272 Fed. 871 (C. C. A. 2d, 1921); Niagara Fire Ins. 
Co. v. Raleigh Hardware Co., 62 F.(2d) 705 (C. C. A. 4th, 1933). An interme- 
diate view was that independent construction was valid only because the state 
court had expressly construed the act to be merely declaratory of the common 
law. Byrne v. Kansas City, Ft.S.& M.R. R., 61 Fed. 605 (C. C. A. 6th, 1894). 
Since the grounds of these decisions were rejected by the instant case, uni- 
form laws will henceforth be interpreted by federal courts only when no con- 
struction has yet been made by the local tribunals, treatment of such laws, 
therefore, being equivalent to that accorded statutes dealing with matters of 
local concern. Cf. Jones v. Prairie Oil & Gas Co., 273 U.S. 195, 200 (1927). 
Any practical justification for a contrary rule would be that a departure from 
state constructions might exert pressure on the state courts to construe the act 
uniformly, the undesirability of nonconformity to any unyielding state inter- 
pretations being overbalanced by this greater expediency. But see Savings 
Bank of Richmond v. National Bank of Goldsboro, 3 F.(2d) 970, 973 (C. C. 
A. 4th, 1925); Frankfurter, The Federal Courts (1929) 58 NEw REPUBLIC 
273, 276. Since state courts, however, are likely to resent rather than accede 
to nonconforming constructions of local statutes, it seems wise to limit the 
doctrine of Swift v. Tyson at the convenient point offered by the instant case. 
See Fordham, The Federal Courts and the Construction of Uniform State 
Laws (1929) 7 N.C. L. REv. 423, 432. 


FEDERAL COURTS — JURISDICTION — PROPRIETY OF ADDITIONAL JUDGES 
SitTING WHERE ONLy ONE Is NEcESSARY. — The plaintiffs brought suit seek- 
ing in one cause of action to restrain members of the Texas Railroad Com- 
mission from enforcing orders of the Commission claimed to be violative of 
the Constitution and in another cause of action to restrain federal agents 
from enforcing regulations under. the National Industrial Recovery Act. Be- 
cause interlocutory dnd final injunctions against the enforcement of orders 
of a state administrative board were asked, the district judge, in accordance 
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with § 266 of the Judicial Code, called a circuit judge and another district 
judge to hear the case with him. 37 STAT. 1013 (1913), 43 STAT. 938 (1925), 
28 U.S. C. A. § 380 (1928). All parties agreed that each cause of action 
should be regarded as submitted to and determinable by the tribunal having 
jurisdiction of it. A trial was had before the three judges. Held, that, as to 
jurisdiction, the three-judge court was competent to decide the cause of action 
against the state officials but not that against the federal agents. Second 
cause of action severed for judgment by the district judge. Amazon Petro- 
leum Corp. v. Railroad Comm. of Tex., 5 F. Supp. 633 (E. D. Tex. 1934). 

The validity of the separate decision of the district judge is probably un- 
affected by the presence of the two extra judges, especially in view of the sub- 
mission agreement. Amazon Petroleum Corp. v. Railroad Comm. of Tex., 
5 F. Supp. 639 (E. D. Tex. 1934), rev’d on other grounds, sub nom. Ryan v. 
Amazon Petroleum Corp., 71 F.(2d) 1 (C. C. A. 5th, 1934), cert. granted, 
Oct. 8, 1934. And at least one case has held that a decision by three judges 
on an issue triable before one district judge is valid if that judge concurs. 
Pittsburgh & W. Va. R. R. v. United States, 41 F.(2d) 806 (N. D. Ohio 
1929); see Cannonball Trans. Co. v. American Stages, Inc., 53 F.(2d) 1050, 
1051 (S. D. Ohio 1931); cf. Birch v. Steele, 165 Fed. 577 (C. C. A. 5th, 
1908). The attitude of the Supreme Court, however, is not clear. In one 
instance the Court, affirming a dismissal, declared that “it may not have been 
erroneous for three judges to sit”. See Smith v. Wilson, 273 U. S. 388, 391 
(1927). But in construing an act conferring jurisdiction on the district 
courts it stated that the district courts “ as ordinarily constituted ” were con- 
templated, and that a special three-judge court had no jurisdiction. See 
Standard Oil Co. v. United States, 283 U. S. 235, 241 (1931). The organiza- 
tion and authority of the district courts are dependent solely upon statutes. 
See McDowell v. United States, 159 U. S. 596, 599 (1895). The acts of 
Congress relevant to the ordinary district court nowhere expressly provide 
for joint action by more than one judge. But analogous is the question of 
the power of a three-judge court to dispose of issues other than those for 
which under federal statutes it is convened. Where jurisdiction has once 
been acquired under such a statute, the three-judge court can dispose of all 
questions involved in the suit. Fisher v. Brucker, 41 F.(2d) 774 (E. D. Mich. 
1930); see Connecting Gas Co. v. Imes, 11 F.(2d) 191, 192 (S. D. Ohio 
1926); cf. Greene v. Louisville & Interurban R. R., 244 U.S. 499 (1917). 
Where no such issue is presented, several cases have declared that the three 
judges as a special court have no jurisdiction. Brown Drug Co. v. United 
States, 235 Fed. 603 (N. D. Iowa 1916); Henrietta Mills Co. v. Rutherford 
County, 26 F.(2d) 799 (W. D. N. C. 1928); see Bowen, When Are Three 
Federal Judges Required? (1931) 16 Minn. L. REv. 1, 34. But the opinions 
indicate that more than one judge has often sat in cases where no statute 
authorized a three-judge court. See, e.g., United States v. Grossman, 1 F.(2d) 
941, 942 (N. D. Ill. 1924); Hartford-Fairmont Co. v. United States Glass Co., 
2 F.(2d) 109 (W. D. Pa. 1924). In at least one case it appeared that 
one of the three judges was a judge of another district of the same state. 
See In re Eberhardt, 1 F.(2d) 347 (W. D. Pa. 1924). The desire of a judge 
to avoid sole responsibility especially in bankruptcy and other matters in- 
volving large amounts may be the explanation of this procedure. 


CLAUSES — Power or Concress To Nu.tiry. — The plaintiff brought 
an action on a corporate bond coupon calling for payment of $22.50 “ in gold 
coin of the United States of America of or equal to the standard of weight 
and fineness existing on Feb. 1, 1930”. The plaintiff demanded payment in 
gold or its equivalent which was alleged to be $38.10. The defendant inter- 
posed as a defense Public Resolution No. 10 of the Seventy-Third Congress 
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which provided that gold obligations “shall be discharged upon payment, 
dollar for dollar, in any coin or currency which at the time of payment is 
legal tender for public and private debts.” 48 Stat. 113, 31 U. S.C. A. § 463 
(1933). The plaintiff’s motion to strike the defense from the answer was 
denied and judgment was given for the defendant. From an affirmance of 
the judgment the plaintiff appealed. Held, that the Resolution was constitu- 
tional and a valid defense. Judgment affirmed. Norman v. Baltimore & 
Ohio R. R., 265 N. Y. 37, 191 N. E. 726 (1934), cert. granted, Oct. 8, 1934. 
Accord: In re Missouri Pac. R. R., 7 F. Supp. 1 (E. D. Mo. 1934). 

In the absence of any similar legislation the House of Lords has held the 
gold clause to entitle the obligee to a sum in legal tender equal to the value of 
the gold called for. Feist v. Société Intercommunale Belge d’Electricité, 50 
T. L. R. 143 (1933); see Note (1934) 88 A. L. R. 1532. The Supreme 
Court, however, has interpreted the clause to require payment in gold specie. 
Bronson v. Rodes, 7 Wall. 229 (U. S. 1868); Trebilcock v. Wilson, 12 Wall. 
687 (U. S. 1871). And such contracts have been held outside the Legal Ten- 
der Acts, not being “ debts ” within the meaning of the enactments. Legal 
Tender Cases, 12 Wall. 457 (U. S. 1870). Should the Supreme Court follow 
its prior interpretations of the clause, that the obligation is a single one to 
pay gold coin, a defense of impossibility would be feasible because of the 
present Gold Hoarding Act. 48 Stat. 1, 12 U.S. C. A. § 95a (1933); Camp- 
bell v. Chase Nat. Bank, 71 F.(2d) 669 (C. C. A. 2d, 1934), cert. denied, Oct. 8, 
1934; Campbell v. Medalie, 71 F.(2d) 671 (C. C. A. 2d, 1934), cert. de- 
nied, Oct. 8, 1934; see Nebolsine, The Gold Clause in Private Contracts 
(1933) 42 YALE L. J. 1051, 1087. Affirmance of the instant decisions holding 
the Congressional Resolution constitutional presents one method of avoiding 
an intolerable economic situation without a discussion of the question of 
impossibility. Sound principles of constitutional law permit such a result. 
_ Cf. Post and Willard, The Power of Congress to Nullify Gold Clauses (1933) 
46 Harv. L. Rev. 1225. Congress has the power to coin money, to regulate 
the value thereof, and to borrow on the credit of the United States. U. S. 
Const. Art. I, §8. Congress also has the power to make all necessary and 
proper laws for carrying into execution its express powers. U.S. Const. Art. 
I, §8. What is necessary and proper legislation to make effectual its express 
fiscal and coinage powers, whether as an emergency measure or not, is a 
question of fact based on the reasonableness of the means to the end. First 
Nat. Bank v. Union Trust Co., 244 U. S. 416 (1917); cf. M’Culloch v. Mary- 
land, 4 Wheat. 316 (U. S. 1819). Congress has been able to establish a stable 
and uniform currency and make that currency lawful money. Juilliard v. 
Greenman, t10 U. S. 421 (1884). Congress may declare what shall be the 
medium of exchange and prohibit any interference with the maintenance of 
it. Veazie Bank v. Fenno, 8 Wall. 533 (U. S. 1869). Since the Resolution 
may prevent a dual standard of payment to meet legal obligations and pos- 
sible large scale bankruptcy which would seem to affect the power of Congress 
to borrow and regulate the value of money, the Supreme Court may well find 
the Resolution within the implied powers. See Note (1933) 31 Mrcu. L. REv. 
953. If it is, then there is no violation of the due process clause of the Fifth 
Amendment even though indirect deprivation of property results. Omnia Co. 
v. United States, 261 U. S. 502 (1923); cf. Home Bldg. & Loan Ass’n v. 
Blaisdell, 290 U. S. 398 (1934). Congress is not prohibited, as are the states, 
from impairing contracts by the exercise of its lawful powers. New York v. 
United States, 257 U.S. 591 (1922). And there is no direct taking of private 
property for a public purpose. See 2 WILLOUGHBY, CoNSTITUTIONAL Law (2d 


ed. 1929) §§ 1224-27. 
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Income TAaxes— VALIDITY OF GRADUATED RaTE UNDER UNIFORMITY 
CLAUSE OF STATE ConsTITUTION. — The Minnesota income tax statute pro- 
vided for a rate graduated according to the amount of income, complete ex- 
emption of certain classes of taxpayers, and deduction from net income of 
personal credits which increased if the taxpayer was married or supported 
dependents. Munn. Stat. (Mason, Supp. 1934) §§ 2394-5, 2394-6, 2394-27. 
The state constitution required that taxes be “ uniform upon the same class 
of subjects”. Mrnn. Const. art. IX, § 1. The plaintiff, having been ordered 
by the state tax commission to pay a tax under the statute, brought proceed- 
ings for a declaratory judgment against the members of the commission to 
test the validity of the act. From an order overruling their demurrer to the 
complaint, the defendants appealed. Held, that the exemptions and the gradu- 
ated rate on incomes classified according to amount did not violate the uni- 
formity clause and were within the taxing power of the legislature. Order 
reversed. Reed v. Bjornson, 253 N. W. 102 (Minn. 1934). 

The court was precluded from relying upon decisions of other courts as 
to the validity of income tax statutes by differences in the various state con- 
stitutional provisions. Thus, since constitutional limitations have frequently 
been drafted with reference to property taxes, the legality of income taxes has 
usually depended on whether they were regarded as taxes on property. 
O’Connell v. State Board of Equalization, 95 Mont. 91, 25 P.(2d) 114 
(1933) (held valid); Culliton v. Chase, 174 Wash. 363, 25 P.(2d) 81 
(1933) (held invalid), (1933) 82 U. or Pa. L. Rev. 169. Since the require- 
ment in the Minnesota constitution of uniformity “ upon the same class of 
subjects ” was controlling in any event, the validity of the graduated rate 
depended on whether the difference in amount of income was a proper basis 
for classification. Such classification has been held improper under a constitu- 
tion prescribing uniformity “ upon the same class of property”. Culliton v. 
Chase, supra; see Bachrach v. Nelson, 349 Ill. 579, 595, 182 N. E. go9, 915 
(1932), (1932) 46 Harv. L. Rev. 339. But the opposite result has been 
reached under more flexible uniformity clauses identical with the Minnesota 
provision. Featherstone v. Norman, 170 Ga. 370, 153 S. E. 58 (1930), 70 
A. L. R. 468 (1931); Standard Lumber Co. v. Pierce, 112 Ore. 314, 228 Pac. 
812 (1924). Moreover, inheritance taxation at progressive rates has been 
held to comply with a constitutional mandate of uniformity. State v. Guin- 
otte, 275 Mo. 298, 204 S. W. 806 (1918). And the court was aided by a 
holding that a graduated tax did not violate the equal protection clause of 
the Federal Constitution, since the state constitution was found to be no 
more restrictive. Magoun v. Illinois Trust & Sav. Bank, 170 U. S. 283 
(1898). The court’s conclusion that ability to pay and degree of sacrifice 
were proper standards of classification finds support in the language of 
several courts. See State v. Gulf, M. & N. R. R., 138 Miss. 70, 103, 104 
So. 689, 691 (1925); Bacon v. Ranson, 331 Mo. 985, 995, 56 S. W.(2d) 786, 
789 (1932); 1 Cootey, TAXATION (4th ed. 1924) §§ 254, 262; Rottschaefer, 
A State Income Tax and the Minnesota Constitution (1928) 12 Mtnn. L. Rev. 
683, 694-98. 


MortTGAGES — ForECLOSURE — Goop CAusE UNDER Moratorium STATUTE. 
— The plaintiff was the holder of a note made by the defendants, a practicing 
attorney and his wife, and secured by a mortgage upon their real estate. The 
defendants failed to pay two installments of interest and amortized principal 
in 1931 and 1932, and the plaintiff, in accordance with the terms of the 
mortgage, declared the whole debt in default and brought action for a judg- 
ment on the note and a foreclosure of the mortgage. On trial it was shown 
that the taxes for 1930 and insurance premiums ‘had not been paid by the de- 
fendants, nor the rents and profits applied to the indebtedness. It was con- 
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ceded that the defendants were insolvent. A statute, relied upon as a defense, 
gave power to the district court to grant a continuance in actions for fore- 
closure of real estate mortgages until March 1, 1935, upon application of the 
mortgagor “ unless upon hearing said application good cause is shown to the 
contrary”. Iowa Laws 1933, c. 182, §2. The district court granted judg- 
ment to the plaintiff for the full amount and ordered foreclosure. The de- 
fendants appealed. Held, that the purpose of the moratorium act was to 
afford the mortgagor an opportunity to refinance or pay up the indebtedness 
within the moratorium period and, since the defendants would not be able to 
redeem within such time, the trial court had not abused its discretion. Judg- 
ment and decree affirmed. Two justices dissented. Federal Land Bank of 
Omaha v. Wilmarth, 252 N. W. 507 (Iowa 1934). 

The present construction of the moratorium act was reaffirmed in a later 
case in which a continuance was reversed because the mortgagor was hope- 
lessly insolvent. Reed v. Snow, 254 N. W. 800 (Iowa 1934). Similar legis- 
lation has been enacted in a number of states. See Note (1934) 47 Harv. L. 
REv. 660, 664. 


MunicipaL CorporaATIONS — DEBTS AND CONTRACTS — PRO RATA RECOVERY 
BY BONDHOLDER FROM INSOLVENT IMPROVEMENT District. — The relator 
bank, holder of several matured special assessment bonds and interest coupons 
issued by the respondent drainage district, sought by mandamus to compel 
the district to pay these debts in full, alleging that the fund on hand was more 
than sufficient to meet the bank’s claim. The district pleaded that its out- 
standing bonded indebtedness greatly exceeded the sum in its treasury, that 
the taxes which it had legal power to assess plus delinquencies were insuf- 
ficient to meet such indebtedness, that it was hopelessly insolvent, and that 
the bank was entitled, therefore, only to share pro rata with other bondholders. 
A statute required the district to issue warrants “for the payment of the 
maturing bonds . . . and the interest payments coming due on all bonds 
sold”. Mo. Stat. ANN. (Vernon, 1932) § 10788. The bank’s demurrer to 
the return was sustained. From an order making the writ peremptory the 
district appealed. Held, that the bank should share pro rata with holders of 
other matured and unmatured bonds since under the statute the taxes, when 
collected, became a trust fund for the benefit of such creditors. Order re- 
versed. State ex rel. Sturdivant Bank v. Little River Drainage Dist., 68 
S. W.(2d) 671 (Mo. 1934). 

Previous decisions have required pro rata distribution of the funds of a 
totally insolvent municipal corporation on general principles of equity. 
Morris, Mather & Co. v. Port of Astoria, 141 Ore. 251, 15 P.(2d) 385 (1932), 
(1933) 12 Ore. L. Rev. 164; see Voorhies v. City of Houston, 70 Tex. 331, 
340, 7 S. W. 679, 683 (1888); 1 Pomeroy, Equity JURISPRUDENCE (4th ed. 
1918) § 406. Some modern cases achieve a like result on the theory that the 
special assessment when collected is held in trust for the benefit of bond- 
holders. Jewell v. City of Superior, 135 Fed. 19 (C. C. A. 7th, 1904), cert. 
denied, 198 U. S. 583 (1905); Rohwer v. Gibson, 126 Cal. App. 707, 14 P.(2d) 
1051 (1932), Note (1933) 21 Cauir. L. Rev. 161; see 2 DILLon, MUNICIPAL 
CorporaTIONS (sth ed. 1911) § 893. The instant court expressly carries the 
trust fund doctrine to a conclusion apparently assumed in some cases, that 
the holders of matured bonds must share ratably with the holders of unma- 
tured obligations. Cf. Moran v. State ex rel. Montgomery, 149 So. 477 (Fla. 
1933). Moreover, in a companion case this court declared that, where 
the district is merely unable to meet its current liabilities, the trust 
theory also applied to compel prorating among holders of the defaulted 
bonds. See State ex rel. Drainage Dist. No. 8 v. Duncan, 68 S. W.(2d) 
679, 683 (Mo. 1934). This result is contrary not only to earlier Missouri 
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authority but also to the rule in other jurisdictions. State ex rel. Bliss 
v. Grand River Drainage Dist., 330 Mo. 360, 49 S. W.(2d.) 121 (1932); 
Voorhies v. City of Houston, supra. For courts to grant a bondholder a 
preference merely because of the priority of his suit seems an undesirable 
hardship on other creditors at least where solvency will not be regained for 
several years. A Florida statute, however, which required a bondholder’s 
recovery to be prorated in proportion to the district’s entire defaulted in- 
debtedness was held unconstitutional because it both impaired the obligation 
of contracts and interfered with the powers of the judiciary. State ex rel. 
Buckwalter v. City of Lakeland, 150 So. 508 (Fla. 1933); cf. U. S. Const. 
Art. I, § 10; Fra. Const. art. V, §11. An alternative way of compelling pro- 
rating may now be open to insolvent improvement districts; with the consent 
of creditors holding 30% of their debts, they may go into voluntary bank- 
ruptcy. P. L. No. 251, 73d Cong., 2d Sess. (1934) § 80. 


STATES — IMMUNITY FROM SUIT BY FOREIGN SOVEREIGN IN THE SUPREME 
Court. — The Principality of Monaco asked leave to bring a suit in the 
Supreme Court against the state of Mississippi upon bonds issued by the latter 
and alleged to be due and unpaid. The state of Mississippi, in its return to 
the rule to show cause why leave should not be granted, objected that consent 
to be sued had not been given and that such consent was necessary before 
suit. The Constitution provides that the judicial power shall extend to con- 
troversies “ between a State, or the Citizens thereof, and foreign States ”, and 
that the Supreme Court shall have original jurisdiction in those cases “ in 
which a State shall be a Party”. U.S. Const. Art. III, § 2. Held, that the 
Supreme Court had no jurisdiction to entertain a suit by a foreign state 
against one of the United States without its consent. Rule discharged. 
Principality of Monaco v. Mississippi, 292 U. S. 313 (1934). 

The instant decision affords a state immunity from suit by a foreign sover- 
eign in accordance with the views of Madison, Marshall, and Story. See 
Coleman, The State as Defendant Under the Federal Constitution; The 
Virginia-West Virginia Debt Controversy (1917) 31 Harv. L. REv. 210, 225; 
cf. Notes (1904) 17 id. 483; (1926) 39 id. 1084. 


TAXATION — COLLECTION AND ENFORCEMENT— IMPLIED CONTRACT AS 
Basis OF EXTRATERRITORIAL COLLECTION OF CORPORATE FRANCHISE TAx. — 
The state of New York obtained a valid judgment for the collection of a 
franchise tax against the defendant, a New Jersey corporation doing busi- 
ness in New York. An action was then instituted in New Jersey to recover 
on this judgment. The defendant contended that the suit was to collect a 
penalty and therefore could not be entertained by New Jersey. From a 
judgment for the plaintiff, the defendant appealed. Held, that the franchise 
tax was a debt which the defendant, by doing business in New York, had 
impliedly contracted to pay, and as such could be collected in New Jersey. 


Judgment affirmed. People of State of New York v. Coe Mfg. Co., 112 | 


N. J. L. 536, 172 Atl. 198 (1934), cert. denied, Oct. 8, 1934. 

The court’s theory that the corporation contracted with the state to pay 
the franchise tax presents a unique basis for its refusal to apply the general 
rule of conflict of laws that one state will not enforce the revenue claims of 
another. Colorado v. Harbeck, 232 N. Y. 71, 133 N. E. 357 (1921) (in- 
heritance tax); Maryland v. Turner, 75 Misc. 9, 132 N. Y. Supp. 173 (Sup. 
Ct. 1911) (personal property tax); Queen of Holland v. Drukker, [1928] 
1 Ch. 877; see RESTATEMENT, CoNFLIcT oF Laws (1934) § 610. Contra: J. A. 
Holshouser v. Gold Hill Copper Co., 138 N. C. 248, 50 S. E. 650 (1905) 
(corporate franchise tax). While this is apparently the first case in which a 
domestic judgment for the tax had been previously obtained, the court im- 
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plied that even without such a judgment the claim could be enforced extra- 
territorially as a contractual right. It is usually held that the ordinary tax 
is not a debt or contractual obligation. Lane County v. Oregon, 7 Wall. 71 
(U. S. 1868); Rochester v. Bloss, 185 N. Y. 42, 77 N. E. 794 (1906). But 
cf. State v. Georgia Co., 112 N. C. 34, 17 S. E. 10 (1893). But the instant 
court argued that the franchise tax on foreign corporations is really a fee 
exacted for the privilege of doing business within the state. See Bass, Rat- 
clif & Gretton, Ltd. v. State Tax Commission, 266 U. S. 271, 280 (1924). 
By accepting the franchise, the corporation impliedly agrees to pay the tax. 
See Ashley v. Ryan, 153 U.S. 436, 443 (1894); Parker v. Rising Sun Street 
Lighting Co., 229 Mass. 494, 498, 118 N. E. 871, 873 (1918); cf. Ex parte 
Schollenberger, 96 U. S. 369 (1877) (implied consent of foreign corporation 
to service of process). A somewhat analogous situation is found in the statu- 
tory liability of stockholders for the debts of a corporation; this is frequently 
enforced extraterritorially on the ground that it is contractual. Flash v. Conn, 
109 U. S. 371 (1883); Howarth v. Angle, 162 N. Y. 179, 56 N. E. 489 (1900). 
Contra: Crippen v. Laighton, 69 N. H. 540, 44 Atl. 538 (1899). A public 
utility franchise has also been held to be a contract binding upon the state 
as well as the corporation. Tulare County v. City of Dinuba, 188 Cal. 664, 
206 Pac. 983 (1922). But this line of reasoning cannot be greatly extended, 
for it seems clear that a corporation, by accepting a franchise from the 
state, does not contract to abide by all the statutes then on the books. 
Vigeant v. Postal Telegraph Cable Co., 260 Mass: 335, 157 N. E. 651 (1927) 
semble; see Hanover Fire Ins. Co. v. Harding, 272 U. S. 494, 517 (1926). 
And the New York Court of Appeals has refused to enforce a Colorado claim 
for an inheritance tax, expressly rejecting the argument that one taking prop- 
erty by inheritance impliedly contracts to pay the tax in exchange for the 
privilege. Colorado v. Harbeck, supra, rev’g 189 App. Div. 865, 179 N. Y. 
Supp. 510 (1st Dept. 1919); see Note (1920) 33 Harv. L. Rev. 840. The in- 
stant holding thus seems limited in its application to a corporate franchise 
tax. Cf. Leflar, Extrastate Enforcement of Penal Claims (1932) 46 Harv. 
L. Rev. 193, 215; Note (1929) 29 Cor. L. Rev. 782. The court avoided the 
doubtful question of whether full faith and credit must be given to all tax 
judgments of a sister state. Cf. Wisconsin v. Pelican Ins. Co., 127 U.S. 265, 
290 (1888); Note (1933) 42 YALE L. J. 1131. 


Trusts — LIABILITY OF TRUSTEES FOR NON-NEGLIGENT Loss AFTER A DE- 
CREE OF DISTRIBUTION. — The court appointed trustees for the sale of prop- 
erty. A bond was posted conditioned on the usual faithful performance of 
the trust. The sale was made, an auditor’s account was ratified, and a decree 
of distribution issued. After a seven-day delay, checks were given to the dis- 
tributees. The following day, prior to collection, the drawee bank failed. 
In a suit on the bond the distributees obtained a judgment and the defendants 
appealed. Held, that by the decree of distribution the trustees became debtors 
and therefore were liable, consideration of the question of negligence being 
made unnecessary. Judgment affirmed. One judge dissented. Surratt v. 
State, 173 Atl. 573 (Md. 1934). 

The court’s startling doctrine that a decree of distribution transforms the 
trust relationship into one of debtor and creditor finds precedent in but two 
decisions. Wilkinson v. Bewick, 4 Jur. (N.s.) toto (Rolls Ct. 1858); Lunham 
v. Blundell, 27 L. J. Ch. (N.s.) 179, 6 W. R. 49 (1857) semble. In the only 
other case involving the question, a New Jersey court implicitly rejected this 
doctrine, holding that an executor, ordered to distribute a fund, was not liable 
for the loss resulting from the subsequent failure of a carefully chosen de- 
pository. Jacobus v. Jacobus, 37 N. J. Eq. 17 (Ch. 1883), aff'd, 38 N. J. Eq. 
259 (Ch. 1884). It is beyond controversy that a trustee is held only to a 


t 
i 


1934] RECENT CASES 139 


standard of reasonable care in managing trust funds. Lewin, Trusts (13th 
ed. 1928) §§ 271 et seg. The instant court’s decision that a trustee is 
converted into a debtor by a decree of distribution seems unsound. Im- 
plicit in the concept of a trust is a period of distribution at the time 
of its termination; a trustee does not completely discharge his duty 
until title or, where title has vested by the operation of law, possession 
of the trust corpus has been transferred to the beneficiary entitled thereto. 
See 3 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 1065; RESTATE- 
MENT, Trusts (Tent. Draft, 1934) § 335. It is true that the trust monies 
ordered by the court to be distributed can be recovered as a debt in an action 
at law. See id. (1932) §192. But this seems in no way to alter the es- 
sentially equitable nature of the trust relationship. See Lupton v. Ameri- 
can Wholesale Corp., 143 Md. 333, 336, 122 Atl. 315, 317 (1923); RE- 
STATEMENT, Trusts (Tent. Draft, 1932) § 192. Even without a distribution 
decree such an action may be brought against a trustee when money is due 
the cestui. Flye v. Hall, 224 Mass. 528, 113 N. E. 366 (1916). Moreover, 
the decision that the trustee becomes a debtor is inconsistent with precedent 
in its own and other jurisdictions to the effect that upon the accomplishment 
of the trust purpose the trustee’s legal title ipso facto ceases, vesting auto- 
matically in the cestui. Conboy v. McMichael, 19 Ala. 747 (1851) (per- 
sonalty); Milholland v. Whalen, 89 Md. 212, 43 Atl. 43 (1899) (money); 
In re Hagerstown Trust Co., 119 Md. 224, 86 Atl. 982 (1912) (same); Hud- 
son v. Leathers, 141 S. C. 32, 139 S. E. 196 (1926) (personalty and realty). 
There is a like inconsistency with the cases in those jurisdictions which hold 
that the result of the termination of the original trust purposes is to leave 
the trustee with bare legal title, control of the corpus being in the beneficiary. 
Ringrose v. Gleadall, 17 Cal. App. 664, 121 Pac. 407 (1911). Still other 
courts hold that the beneficiary is entitled to have the trust property itself 
conveyed to him at the termination of the trust. Adams’ Trustee v. Adams, 
at Ky. L. 1756, 56 S. W. 151 (1900); Whall v. Converse, 146 Mass. 345, 15 
N. E. 660 (1888); Sharman v. Jackson, 98 App. Div. 187, 90 N. Y. Supp. 
469 (2d Dept. 1904). In all these cases the significant time at which a 
change of rights occurs is at the fulfillment of the trust purpose; the change 
is not the result of a distribution decree. Had the beneficiaries been suing the 
trustees to obtain any profits resulting from the use of the fund after the 
decree, or had they been seeking the deposit as beneficial owners because of 
the trustees’ insolvency, it seems doubtful that the court would have con- 
cluded, to the detriment of the beneficiaries, that the trustees became mere 
debtors by the decree. 


WITNESSES — IMPEACHMENT OF PARTY WITNESS BY OWN CoUNSEL. — The 
plaintiff, mother of the defendant, sued the latter for personal injuries in- 
curred when the defendant’s automobile in which the plaintiff was a guest 
struck a tree. The defendant’s testimony clearly showed negligence on her 
part. Her attorney offered evidence of statements made by her before trial 
inconsistent with statements made on direct examination. A statute provided 
that “a party who produces a witness . . . may prove that he has made at 
other times statements inconsistent with his present testimony”. Mass. GEN. 
Laws (1932) c. 233, § 23. The trial judge excluded the evidence. Following 
a verdict for the plaintiff, the defendant brought exceptions. Held, that it 
was error for the trial judge to exclude this evidence. Exceptions sustained. 
Horneman v. Brown, 190 N. E. 735 (Mass. 1934). 

The novel result of the present case in theory allows a party to impeach 
himself. The court found this a natural consequence of its prior interpreta- 
tion of the statute, that an adverse party was such a witness as might be 
impeached. Emerson v. Wark, 185 Mass. 427, 70 N. E. 482 (1904); see 2 
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- Wicmore, Evipence (2d ed. 1923) § 916. At common law the principle was 
well established that a party could not impeach his own witness by proof of 
prior contradictory statements. This outmoded doctrine has occasionally 
been ameliorated, particularly when surprise was shown. State v. Johnson, 
73 N. J. L. 199, 63 Atl. 12 (1906); Barker v. Rhode Island Co., 35 R. I. 406, 
87 Atl. 174 (1913). The earliest statute attacking this rule allowed impeach- 
ment within the judge’s discretion. 17 & 18 Vict. c. 125, § 22 (1854). Ameri- 
can statutes, not always requiring the exercise of the judge’s discretion, 
similarly contain no explicit provision in relation to a party as his own 
witness. See, e.g., IDAHO CopE ANN. (1932) § 16-1207; Ore. Cope ANN. 
(1930) § 9-1909. But where an insurance company is conducting the defense, 
inferable in the instant case from the compulsory automobile insurance in 
Massachusetts, and the possibility of collusion between the parties is great, 
the present interpretation seems desirable. And there appears no compelling 
reason why a like result should not be reached without the aid of a statute. 
Cf. Posner v. Nutkis, 5 N. J. Misc. 593, 137 Atl. 716 (Sup. Ct. 1927). But cf. 
Newman v. Stocker, 157 Atl.761 (Md. 1932). 


WITNESSES — RIGHT OF ATTORNEY TO CONTINUE IN CASE AFTER TESTIFY- 
ING FOR CLIENT. — The plaintiff’s attorney, over the defendant’s objection, 
was allowed to conduct examinations and make an argument to the jury after 
he had testified for his client. Other counsel were associated with him in the 
suit. From a judgment for the plaintiff, the defendant appealed. Held, that 
it was prejudicial error to allow the attorney to continue in the case after 
having testified. Judgment reversed. Kausgaard v. Endres, 126 Neb. 129, 
252 N. W. 810 (1934). 

The decision is opposed to the almost unanimous weight of authority in 
the United States. Callas v. Independent Taxi Owners’ Ass’n, 66 F.(2d) 192 
(App. D. C. 1933), cert. denied, 290 U. S. 669 (1933); Interior Woodwork 
Co. v. Buhler, 207 Wis. 1, 238 N. W. 822 (1931). The early rule of interest 
disqualified an attorney from testifying in his client’s suit. Meserve v. Hicks, 
24 N. H. 295 (1851); Dailey v. Monday, 32 Tex. 141 (1869). After statutes 
had abolished this disqualification, the courts were nearly uniform in holding 
an attorney competent as a witness, although his dual position affected his 
credibility. Hotaling v. Hotaling, 187 Cal. 695, 203 Pac. 745 (1922); Aquilini 
v. Chamblin, 94 Colo. 367, 30 P.{2d) 325 (1934); Buttruff v. Robinson, 181 
Minn. 45, 231 N. W. 414 (1930); see 4 WicmMorE, EvipeNce (2d ed. 1923) 
§ 1911. But many courts, together with the American Bar Association, have 
recommended for ethical reasons that the attorney should entirely refrain 
from testifying. See Erwin M. Jennings Co. v. Di Genova, 107 Conn. 491, 
496, 141 Atl. 866, 867 (1928); Barto v. Kellogg, 289 Ill. 528, 529, 124 N. E. 
633, 634 (1919); CANONs oF ETHics oF THE Am. Bar Ass’N (1908) No. 19; 
Committee on Professional Ethics and Grievances, Opinion 50 (1932) 18 
A. B. A. J. 335. And the practice of continuing as counsel after testifying 
has been especially discountenanced. See /nman v. Inman, 158 Va. 597, 608, 
164 S. E. 383, 387 (1932); Interior Woodwork Co. v. Buhler, supra, at 9, 
238 N. W. at 825. There is no evidential objection to the attorney’s acting 
as a witness, but if he is allowed to continue in the case there may be a danger 
that the jury will give testimonial weight to his argument. Voss v. Bender, 
32 Wash. 566, 73 Pac. 697 (1903); see French v. Hall, 119 U. S. 152, 154 
(1886); New York Central & H.R. R. v. Henney, 207 Fed. 78, 81 (C. C. A. 
2d, 1913); 4 Wicmore, loc. cit. supra. But cf. Callas v. Independent Taxi 
Owners’ Ass’n, supra. Particular occasions, however, may necessitate an at- 
torney’s continuing even after his appearance on the stand. Reavely v. 
Harris, 239 Ill. 526, 88 N. E. 238 (1909) (attorney unexpectedly accused of 
misconduct); State v. Magnuson, 46 S. D. 156, 191 N. W. 460 (1922) (no 
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provision for anyone else to conduct trial) ; Borger v. McKeith, 198 Wis. 315, 
224 N. W. 102 (1929) (witness contradicted pre-trial statements); see Com- 
MITTEE ON PROFESSIONAL ETHICS OF THE N. Y. County Lawyers’ Ass’N: 
PROPER PROFESSIONAL ConpDuCT (1926) Question 64; cf. majority opinion 
with dissent in Baumgartner v. State, 198 Wis. 180, 184, 188, 223 N. W. 419, 
420, 224 N. W. 474 (1929). A satisfactory rule, ddopted by a few courts, 
has been to prohibit such an attorney from remaining active except by special 
leave of the judge. Voss v. Bender, supra; Revised Rules of the Supreme 
Judicial and Superior Courts of the State of Maine, 129 Me. 503, 517 (1930); 
SupERIOR CourT RULES, 1932, ANNOTATED (Mass. 1931) 312. Such a rule 
would not permit counsel to set up a professional ethics screen as an excuse 
for withholding material evidence. Cf. Knox v. Binkoski, 99 Conn. 582, 594, 
122 Atl. 400, 405 (1923); In re Dwyer’s Estate, 251 Mich. 346, 353, 232 
N. W. 256, 258 (1930). And recognition of the evidential rather than pro- 
fessional ethics basis of the rule, as in the instant case, would prevent the 
exclusion of an attorney from conducting a case because his co-counsel or 
partners are witnesses. Cf. Aquilini v. Chamblin, supra. But see Erwin M. 
Jennings Co. v. Di Genova, supra, at 498, 141 Atl. at 868; Barto v. Kellogg, 
supra, at 529, 124 N. E. at 634; Committee on Professional Ethics and Griev- 
ances, supra. 
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ARBITRATION IN THE NEw INbustTRIAL Society. By Frances Kellor.1 New 
York: McGraw-Hill Book Co., Inc. 1934. Pp. x, 256. $2.00. 


Miss Kellor’s story can be told in a few words, her solution in one. Her 
book furnishes a brilliant attack on alleged defects of the law, and a super- 
ficially brilliant verbal solution. No one can deny that the author as a 
graduated lawyer is one of the most learned of the business critics of the law, 
and ably equipped to furnish a solution if business has one. But if her book 
is the best that business can offer as a nostrum for our judicial ills, we shall 
have to depend on the profession for judicial electuaries. 

That our court system is sick no one can doubt, but a glance at Miss 
Kellor’s panacea shows her premature appearance as a mortician instead of a 
needed physician. To her the creation of good-will — good-will between 
government and governed, capital and labor, seller and consumer—is the 
cardinal aim of the New Deal, the New Industrial Society. ' Litigation 
is one of the greatest stumbling blocks towards the creation of good-will; 
arbitration with its speed, friendliness, cheapness, and privacy avoids litiga- 
tion, and expertly settles cases, while at the same time it fosters and pre- 
serves good-will. But arbitrations in order to be successful must be super- 
vised by trade associations or an association expert in doing nothing else. 
Heretofore, due to our laws, trade associations have been weak and anaemic, 
even though they were in many instances successful in handling arbitrations. 
Invigorated by the NRA the trade associations, with their new powers, are a 
real instrumentality for the control of unfair competition and thus can help 
spread good-will. To foster this intangible they should use arbitration, which 


1 First Vice-President of the American Arbitration Association; editor of the 
Year Book oN COMMERCIAL ARBITRATION (1927) ; CopE OF ARBITRATION PRACTICE 
AND PROCEDURE (1931). 
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has been especially provided to help the downtrodden and is always used 
with the highest aims.” 

It is not enough, claims Miss Kellor, that arbitration be used at present in 
most commercial disputes and labor controversies, where a well organized 
system of arbitration is essential. Today the Code Authorities have plenary 
powers, and they and the trade associations are assuming control over trade 
practices, customs, and conditions. No judicial check is provided to stem 
their decisions. (How the author knows there is no judicial check is a bit of 
a mystery, but in a lay book any legal statements may be authoritatively 
established, providing unambiguous forceful language is utilized.) There- 
fore, a system of arbitration is needed so that their arbitrary decisions against 
individual business men can be curbed. Again, in intertrade relations arbi- 
tration is necessary. The codes in providing for standardized contracts have 
taken the choice of arbitration out of the hands of business men and placed 
it in the hands of NRA officials. This is unfortunate. Arbitration should 
not be denied because of the whim of a government official. Furthermore, 
arbitration thus agreed to may not be enforceable under the modern arbitra- 
tion acts (of which more later). In closing, the author proposes a New 
York City Court of Amity and Arbitration under the supervision of an ad- 
ministrative counsel appointed by the President of the United States and 
with the blessings of the various Code Authorities in New York. Its task 
will be limited to taking care of all commercial, industrial, and code disputes! 
It will have rules of procedure, and will resemble as far as can be made out 
the normal arbitration tribunal now struggling in many of our larger urban 
centers. Through this, economic good-will is guaranteed, and will be thor- 
oughly controlled; litigation and official dictation under the codes will be 
restrained. 

Behold thus the mystic solution for our problems — arbitration! As used 
by the author, arbitration describes any extrajudicial settlement of a dis- 
pute by persons resembling judges — and in some instances legislators. Can 
a proceeding which may legislate working conditions, set wages and hours, 
decide commercial questions of fact, determine ultimate liability, adjust con- 
tracts, wind up businesses, interpret codes, solve intertrade controversies, and 
cover all the relationships involved in the administration of a code be made 
the same, workable with the same effect, in every case by the simple expedient 
of calling it “arbitration” ?* Sometimes there may be good judges, some- 
times bad; sometimes it may be used for compromise, and sometimes for 
decisions; sometimes it may have good procedure, and sometimes bad; some- 
times with parties who want to arbitrate, and sometimes with those who are 
forced to do so. When we say arbitration should be a solution for our diffi- 
culties we are talking as foolishly as if we say that a law suit or a compromise 
should be the panacea for our legal ills. They can all be effective in any given 
case if the proper case is chosen for solution, if the proper procedure is built 
up to assure a businesslike proceeding, and if in the case of trial and arbitra- 


2 Compare the various uses of arbitration in the chapter entitled The Consumer- 
beneficiary wherein the startling discovery is made that the draftsmen of standard- 
ized contracts place arbitration clauses therein for the benefit of the “ other side ”. 
It has been suggested elsewhere that these contracts contain provisions which courts 
will not enforce but arbitrators invariably do; this conceivably may account for the 
magnanimity of the draftsmen. See the warehousemen’s example (pp. 58-59) and 
compare The Moving Man: Tricks of the Trade (1933) 3 CoNSUMER’S RESEARCH 
Gen. BULL. 7. 3 Cf., e.g., pp. 187-94. 
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tion honest administration, expert handling, and fair judges are assured. Pro- - 
posing a universal system of arbitration is a polite way of saying that the 
business group should control our judicial system, that judges should be 
laymen, and that courts as now constituted should vanish (except, as is softly 
emphasized in places, to force the recalcitrant business man to arbitrate and 
enforce the awards of these harbingers of good-will). 

Private tribunals are no new nostrum. They have existed from time im- 
memorial. They cannot and do not have the social outlook which should and 
does permeate our law. Business men, impatient with the procedural defects 
of our law, assume our substantive law is open to the same criticism. It is 
not — admitting it has many failings and defects. To suppose that a sub- 
stitution of arbitration for litigation, with the concomitant replacement of 
public courts by private tribunals, will answer the criticism of both our sub- 
stantive and procedural law is inane optimism. To be sure, the business man 4 
can point to certain trade associations which, in the course of a year, claim i 
to dispose of thirty or forty, or even two or three hundred arbitrations with 4 
the utmost speed and dispatch. Burden that trade association, or any num- 
ber of them, with the thousands of cases which find their way into the courts 
and their. simple procedure would be pitifully inadequate to stand the load. 
They may point to their magnificent panels of arbitrators who have served 
once or twice a year in solving a carefully selected case. But cast upon that 
or any number of panels the amount of litigation which the courts handle, 
and they too might seek to be excused, even as they seek excuse from jury 
service. Set up a system of private tribunals, without any procedural prece- 
dent to help them, set up a system which would scrap the experience of 
centuries in court trials, and on what would their procedure be based? 
Wherein do these business minds think that by the use of the word “ arbitra- 
tion” they can improve on the efforts of the Bench and Bar to ameliorate 
our procedure, unless they can radically change the habits of the very litigants 
who are responsible for many of the defects, and unless they have some new 
and radically improved and well defined workable procedure tu help them. 
And with this added handicap — that the “ judges ” would be chosen ad hoc, : 
for each dispute, with no law or experience in adjudication to serve them, f 
with no clerk of courts to help them, and with nothing but inspiration as ; 
their guide. 4 

No one will deny that the establishment of economic good-will is of para- 
mount importance. But to blame litigation for the lack of it is a bit pedantic. 

Eliminate the causes of litigation and you will have —not arbitration but 
good-will. Strangely enough, the author admits that the failure of arbitra- 
tion in the past has been because the law did not compel it; but points out 
that since in their grandmotherly solicitude certain legislatures have provided 
us with the benevolent compulsion of arbitration, it can now prove really 
effective. How it is that arbitration can be the creator of good-will, when it 
can be effective only if the law is around to enforce it, is quite incompre- 
hensible to the reviewer. It is likewise puzzling that a simple legal tech- 
nicality,* dating back to the fiery Coke, could have stifled the progress of this 


4 Vynior’s Case, 8 Co. 81 (1609). The doctrine of the case, allegedly so strong 
in its hold that it nullified the desires of business for many centuries, has been best 4 
summarized in verse: a 
“ Vinyor, One bound to an award to stand : 

Well the authority may countermand ”. 
WorraLL, Reports oF Sir Epwarp CoKE IN VERSE (1742). 
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great movement of business reform, if business wanted or even needed it so 
badly. The paradox of court compulsion of a process aimed to maintain 
good-will is grotesque, and the decisions under the New York Arbitration Act 
are ample evidence of the failure of the efforts of arbitration to provide 
good-will by itself, or of enforced arbitration to provide more than a legal 
battle over the merits of an arbitration instead of the merits of the dispute.® 
We do not need a wholesale experiment, such as is here proposed, to convince 
us that it is not the tribunal wherein parties fight their battles that makes 
them contentious. Clients who inwardly enjoy and outwardly encourage 
every trick counsel engage in are as responsible for the spirit with which our 
‘modern litigation is conducted as are counsel, who generally act according to 
their clients’ desires, and who in most cases have nothing but the air of pro- 
fessional hostility which clients seemingly desire in lawyers. And as far as 
can be discovered the contentiousness of business men in litigation is caused 
by their own and not their counsels’ physical, psychological, and moral 
makeup. To assume that the very defects of our court proceedings would 
not be transferred to a wholesale system of arbitrations, to assume that clients 
as well as attorneys would act on a different moral level, shows a naive love 
of human nature, or of the arbitral process. Contentious, low-moralled or 
profit-seeking parties can turn any type of dispute-resolving process into a 
mockery of justice, except under the strictest, wisest, most honestly adminis- 
tered system of public tribunals. 

Despite the admitted faults of our present system, if both parties to a con- 
troversy have enough good-will and high moral sense (or even good business 
sense in many cases) to put forth every effort to gain speed and avoid techni- 
cality by proper agreement and use of even the pitifully weak tools our system 
provides, a cheap, speedy, fair, and untechnical trial can be now obtained. 
Business men can waive the rules of evidence; they can waive a jury and 
have an expert master determine questions of fact with the same speed, lack 
of technicality, and lack of contentiousness as can be done in any theoretical 
arbitration. Of course, the parties have to agree to it; they must want it to 
be successful; but so must they agree to and desire arbitration for it to be 
successful too. 

Miss Kellor may or may not be correct in saying there is a disproportional 
chance for high-handed administration in our vast national experiment. But 
she merely proves the need of a careful system of impartial public check on 
what is being done, rather than more “ private regulation”. Perhaps new 
forms of courts, new administrative tribunals are necessary. The shibboleth 
“ arbitration ” will not settle our problem. Even the most earnest advocate 
of laissez-faire would favor the courts as a check on harsh New Deal admin- 
istration; to him they are the last impartial bulwark left to protect individual 
* rights. The supporters of the NRA should welcome some type of public 
resolution of disputes; it is in line with governmental supervision of business 


5 Cf., e.g., Matter of Marchant v. Mead-Morrison Mfg. Co., the legal vagaries 
of which can be partially found in these reports: 215 App. Div. 759, 212 N. Y. 
Supp. 869 (1st Dept. 1925); 7 F.(2d) srr (S. D. N. Y. 1925); 11 F.(2d) 368 
(C. C. A. 2d, 1926) ; 226 App. Div. 397, 235 N. Y. Supp. 370 (1st Dept. 1929) ; 252 
N. Y. 284, 169 N. E. 386 (1929); 253 N. Y. 534 (1930); 282 U. S. 808 (1930); 
Vitaphone Corp. v. Electrical Research Products, Inc., 19 Del. Ch. 247, 166 Atl. 
255 (Ch. 1933); 19 Del. Ch. 354, 167 Atl. 845 (Ch. 1933); 171 Atl. 738 (Del. Sup. 


Ct. 1934). 
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self-regulation, a means of preventing emasculation of regulation by unsym- 
pathetic individuals or immoral practitioners, and is another force to aid in 
the establishment of the partnership between government and business. 
However, a solution will not be attained by the mere use of the word “ court ” 
any more than by the use of the word “ arbitration”. Unprejudiced analysis, 
painstaking research, and honest administration are necessary, and a goodly 
share of commercial good-will would aid tremendously. 

No one has greater respect for the author than the reviewer. No one could 
be sincerer than she in her aim at improvement in the resolution of com- 
mercial disputes. Her earnest zeal for commercial arbitration has led her 
astray; it perhaps may account for her anachronisms,® her plain misstate- 
ments of fact,? and her obvious errors in law. A casual commercial arbi- 
tration as a substitute for courts in certain types of factual disputes, when 
the parties are eager to submit to the proceeding, can go a long way towards 
solving particular types of commercial controversies. Many New Deal prob- 
lems can be partially solved by private administration. But that does not 
constitute an argument in favor of a wholesale substitution of private tri- 
bunals for the established processes of law. 

A lawyer, without too much difficulty, might write a magnum opus propos- 
ing a system of courts, with the highest type of judges, expert jurymen be- 
yond political control, a lily-white bar, and with all the advanced procedural 
reforms suggested in our many legal periodicals. He might further state that, 
as its contribution to the swmmum bonum, business would improve its ethics 
and act with good-will. He might show how speedily, economically, quickly, 
and expertly it would work. Being based on a functioning, public system of 
courts it would make a much more impressive book than Miss Kellor’s; it 
might, if he forgot his legal vocabulary, contain enough slogans to make 
it appeal to a public awaiting reform. But like Miss Kellor’s the great diffi- 
culty would be in making his proposed reform work. If business would cease 
nagging about our courts, while trying to take advantage of the very faults 
of which it complains, and instead try logically to show the Bench and Bar 
what it desires, and try to help us achieve those desires, our judicial system 
might grow to fit their needs. It is not for lack of ideas that our present 
judicial system is so faulty. It is in no small part because of the attitude of 
many of the parties to it, the clients as well as the lawyers, the business men 


6 €.g., pp. 22-23. 

7 Cf., e.g., such statements as these: trade associations before the NIRA seldom 
concerned themselves with labor problems (p. 33); under the NIRA monopolies or 
monopolistic practices cannot be permitted (p. 82); “ before the advent of codes, 
collective bargaining between an employer and his employees was carried on largely 
through labor agreements made either between the employer and his men individu- 
ally [!] or collectively or between himself and a trade union. ... Trade associa- 
tions had practically nothing to do with them . . . under [these trade agreements] 
each party reserved the right to a lockout or strike at any time.” (Pp. 147-48.) 
(Italics inserted.) See Bull. No. 448, United States Bureau of Labor Statistics 
(1927) for direct proof to the contrary. 

8 Cf., e.g., such statements as these: one who wishes to sue the government 
today for a tax refund must first obtain its consent (p. 18); the British specifically 
enforce arbitration agreements (p. 24) —see the direct contrary statement in Dole- 
man & Sons v. Ossett Corp., [1912] 3 K. B. 257, 269; ex parte arbitration is pos- 
sible under the modern arbitration acts (p. 28), (but compare Matter of Bullard v. 
Morgan H. Grace Co., 240 N. Y. 388, 148 N. E. 559 (1925), and the unique § 4a of 
the New York Arbitration Law, Laws 1927, c. 352); judges and juries cannot ob- 
tain views of premises (p. 53). 
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as well as the profession, that it is open to grave charges. By a wholesale 
withdrawal to nebulous tribunals of their own, by starting anew, by scrapping 
even that little improvement the courts must have attained throughout the 
centuries, the business man would solve nothing. If there were enough good- 
will, there would be no need of courts, no demand for litigation. Unfortu- 
nately, the progress of evolution has not been fast enough, and we are still 
faced with disputes, and plenty of them. Fortunately, there has been enough 
progress in social straight thinking so that law has become a public and not a 
private function, and will doubtless continue to be thus constituted. Its im- 
provement cannot be achieved by mouthing catchwords like “ arbitration ”. 
But an actual improvement in good-will by our New Industrial Society can 
go far to solve the problem! 
G. PHILLIPs.* 


AMERICAN COUNTY GOVERNMENT. By Arthur W. Bromage.1 New York: 
Sears Publishing Co. 1934. Pp. viii, 306. $3.00. 


The county has sometimes been called the labyrinth of American politics. 
To most laymen it is a mystic maze full of deceiving kinks and turns. As 
a rule the average citizen knows less about his county government than about 
any other branch of his governmental mechanism. This is because the 
American system of county government, instead of having been planned, has 
just grown by accretion until it is full of twists and tangents. Beginning in 
colonial days as a relatively simple structure adapted to the needs of an 
agricultural community, its mechanism has steadily become more confusing 
until today even the expert can scarcely explain its detailed workings. 

The importance of the county varies in different parts of the country. As 
a unit of local government its consequence is least in the New England states. 
It becomes more important as one moves south or west. But in general our 
counties have been established to serve as political, administrative, and 
judicial districts. They are political divisions because in most states the 
county is the unit upon which representation in the state legislature is based, 
each county electing one or more. state senators. As an administrative unit 
the county looks after the building of main highways and bridges. Poor 
relief, including the relief of the unemployed, is also a county function in 
many of the states. The same is true of public hospitals and hospitalization. 
Sometimes the local taxes are assessed and collected by county officers, a 
portion of the proceeds being turned over to the incorporated municipalities. 
Likewise in many of the states the system of elementary school administra- 
tion is organized on a county basis with a subdivision into school districts. 
From all this it will be seen that the county is an administrative entity of no 
small importance in many parts of the country. 

Taking the nation as a whole, however, the county achieves its largest 
measure of consequence as a judicial unit. In thinly settled regions it is the 
primary unit for the enforcement of law and order through its sheriffs and 


* Author of Rules of Law or Laissez-Faire in Commercial Arbitration (1934) 
47 Harv. L. Rev. 590, and of articles in various law reviews. Member of the 
Massachusetts Bar. 


"1 Associate Professor of Political Science in the University of Michigan. 
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deputy sheriffs. It also serves as a district for the administration of civil 
and criminal justice, including the maintenance of courthouses and institu- 
tions of correction. Likewise the recording of deeds and other legal instru- 
ments is usually a county function. 

Dr. Bromage explores with much skill all these devious paths of county 
activity. He explains who the county authorities are, what they do, and how 
they do it. Careful attention is paid to the relation between the county and 
the state on the one hand, and between the county and the smaller munici- 
palities on the other. Incidentally the author points out that the movement 
for county home rule has made relatively small progress. Almost everywhere 
the structure of county government continues to be so meticulously prescribed 
by the state legislatures that the county voters have very little to say about 
the type of organization which rules them. Cities on the whole have fared 
much better. In many of the states they are given a free hand to devise 
their own charters, and even where this right is not granted to them by the 
state constitution it has been vigorously asserted by the residents of the 
cities themselves. Accordingly, the organization of city government has been 
remodelled over and over again in various parts of the country during the 
past fifty years, while county government remains substantially unchanged. 

The book includes an excellent chapter on the county manager plan, with 
a judicious summary of its merits and defects. While the author has not 
constituted himself a protagonist of this plan, he seems favorably inclined to 
it. Most students of government would agree with him that if the city 
manager plan is good for cities, a similar scheme of government ought to 
be worth a trial in counties which are so thickly settled as to create adminis- 
trative problems akin to those of an urban municipality. 

Those who desire a general survey of county organization and problems, 
comprehensive in scope but not burdened with too much detail, will find this 
volume to their liking. The author has not attempted to exhaust his subject. 
On the other hand he has presented a clear and accurate picture of the subject, 
without thrusting a needless amount of confusing detail into it. The book 
is well put together, interestingly written, and contains a helpful bibliography. 


B. Munro.* 


THE Bar AND PuBtic RELATIONS. By John S. Bradway. Indianapolis: The 
Bobbs-Merrill Co. 1934. Pp. xviii, 362. $5.00. 


Every alert man or woman coming to the bar in the last twenty-five years 
must have been conscious of a grinding tide of criticism directed against the 
legal, economic, and social order. This tide reached an early climax in 
Roosevelt’s political assault of 1912 upon the Taft administration. It has, 
on the whole, receded very little at any time since. The war choked off some 
manifestations of discontent, the Harding-Coolidge years had a partial sopo- 
rific effect, but the undertone of protest was still vibrant. Now, of course, 
all habitual restraint is removed and the discordant, contradictory chorus of 
the malcontents swells deafeningly. 


* Professor of History and Government, California Institute of Technology; 
author of THe GOVERNMENT OF THE UNITED States (1st ed. 1913), THE GOvERN- 
MENT OF AMERICAN Cities (1st ed. 1919) and other books. 
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Sound lawyers, while always appreciating a vast need for improvement, 
have also recognized that much of the clamor was wastefully destructive, and 
proceeded from ignorance or inexperience. Particularly in some assaults upon 
legal institutions, theories, and practices they have seen gross misunderstand- 
ing and impracticality. Those having at heart the welfare of the community 
and of their profession are genuinely grieved that justified criticism should 
be obscuringly mingled with charges lacking merit and only serving to inflame 
professional resistance. Such persons should derive genuine comfort from 
Mr. Bradway’s book. This book is constructive in the true and primary sense. 
Instead of tearing down and discarding, Mr. Bradway would build up; instead 
of dissecting, he would codrdinate. 

Using a literary device reminiscent of the dialogues between doctor and 
student, the author first surveys relations between the bar and the lay public, 
pointing out the former’s shortcomings and the latter’s misunderstandings. 
The exposition is made carefully, sympathetically, and modestly. Fulmina- 
tion and rash assertion are entirely absent. Every reader —at least every 
reader from the ranks of the legal profession — is likely to disagree on some 
points, but he can do so without losing respect for and interest in the re- 
mainder of Mr. Bradway’s contentions. It is unfortunate that other critics 
of law and lawyers are not equally careful to avoid needless provocativeness. 
Lawyers have a more just pride in their profession than most of their assail- 
ants seem to realize. 

After closing this topic with a concise summary, the author moves to 
broader ground. It is his view that the various professions most deeply in- 
volved in furtherance of social welfare—the bar, the social workers, the 
doctors, the psychiatrists, and the church — owe the public a much higher 
degree of codperation than is usually obtained at present. Mr. Bradway’s 
examination of professional history, contemporaneous status and objectives, 
and attitude toward interrelation suggests a hundred interesting lines of 
thought. His systematic approach and painstaking summaries relieve the 
reviewer of any obligation to paraphrase his thesis in condensed form; to 
follow out the connotations of that thesis would demand the writing of many 
books. 

Some of these books, indeed, have already been written, as the author’s 
notes disclose. The rest, we must hope, will follow as rapidly as enlightened 
scholarship can deal with the basal material. Expression of this hope suggests 
an encouraging comment without which the present review would be glaringly 
incomplete. We all know that the medical profession steadily collates its ex- 
perience, weighs it, and makes corresponding progress. We are gratefully ac- 
customed to the good which results when the multitudinous human contacts 
of the church are studied by wise and kindly men. We assume that the 
younger professions of psychiatry and social work will with increasing re- 
liability follow similar practice. Realization that the law is marching a like 
road seems much less general, but such is the fact. Again and again Mr. 
Bradway points out that with help from farsighted extraprofessional sources 
the American bar has developed a handyman of the greatest importance. He is 
the legal aid lawyer. His clientele is so enormous that from his experience safe 
generalizations can be drawn. Through him the profession has been able to 
regain much lay sympathy. Through him many of our young lawyers receive 
a vital part of their education for community service. Through him we find 
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where the law pinches and where it is too slack. And through him the bar can f 
enter abreast with other professions the noble competition to ameliorate human i 
suffering and unhappiness. 
J. M. Macurre.* 


EsSAI SUR LE DROIT INTERNATIONAL PRIVE AMERICAIN. 
Paris: Recueil Sirey. 1932. Pp. 240. 40 fr. 


M. Wigny, a Belgian lawyer, who holds a graduate degree from the Harvard 
Law School, has taken as the basis for a considerable portion of his essay 
the American Law Institute’s Restatement of the Law of Conflict of Laws. 
He summarizes in considerable detail the rules of the Restatement and dis- 
cusses the theories upon which they are based from the standpoint of a 
lawyer bred in the civil law and accustomed to the different approach which 
that system makes to private international law. As M. Wigny is writing 
primarily for civilian readers, he concerns himself chiefly with a critical sum- 
mary of the rules of Conflicts as adopted in England and the United States, 
his reference to civil law doctrine being relatively incidental and for purposes 
‘of contrast. 

M. Wigny writes that after a long stay in an American university, he 
has understood “ the almost insurmountable difficulties” which prevent the 
theorists of the two groups —the “bloc continental” and the “ bloc anglo- 
saxon”? — from understanding each other.?, The contrasts which his knowl- 
edge of the civil law system enables him to draw between the results reached 
under the Restatement and those which would be reached by a Belgian or 
other civilian court give piquancy to his criticism of the Restatement’s views, 
as well as special interest to the instances in which he would prefer what he 
terms the “ anglo-saxon ” view to those of the continental system. While 
finding not infrequently points for criticism or question, in the main 
M. Wigny considers that if the territorial law rather than the statute personal 
is to be given controlling weight, the rules of the Restatement are logical 
and consistent, save for the departures made from the territorial régime with 
respect to the law governing status and devolution of movable property upon 
death.t M. Wigny observes that these exceptions are analogous to those 
which the partisans of the statute personal are compelled to make in the 
application of their theories, and that in perhaps the majority of cases the 
same practical results will be reached by those who start from approaches 
which differ sharply in theory.° By this comment he does not mean to over- 
look the important cases in which differences in approach will in fact lead to 
differences in result, of which perhaps the outstanding instance is furnished 


By Pierre Wigny. 


5 


* Professor of Law, Harvard Law School. 


1 (1934); the author’s comment is based upon the preliminary drafts. 

2 P. 205. 

8 See, ih his discussion of the theory of the enforcement of rights acquired 
under a foreign law (pp. 171 et seq.), his criticism of the proposed exceptions to the 
rejection of the doctrine of renvoi (p. 225), and his comments upon § 71, dealing 
with communications sent from one state to another (pp. 79, 234) and upon § 119, 
dealing with jurisdiction for divorce (p.131). ~. 

* Cf. pp. 3, 60, 99, 102, 115. 
5 P. 99. 
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by the cases in which the common law will apply the law of the domicil, 
where the statute personal is to be applied, rather than the law of the nation 
which the civilian would invoke. 

M. Wigny’s essay was written in 1932, when the American Law Institute 
Restatement of the law of Conflicts was still in its preliminary form. The 
preliminary final drafts of the Restatement to which his attention was directed 
have since been quite extensively revised. In the final revision original Sec- 
tion 52 (which was the section reciting that a state to which a chattel had 
been removed without consent of the owner would ordinarily have no juris- 
diction over the chattel) has been eliminated. M. Wigny criticizes the 
original section as artificial and inconsistent with the Restatement’s denial 
in other connections of the principle of autonomy of the will as well as with 
the general principle of territoriality.’ M. Wigny makes corresponding 
criticisms of Sections 84, 104, and 108 of the preliminary drafts of the Re- 
statement, which, in the final revision, have been modified or eliminated.® 
Several other sections which M. Wigny criticizes have been substantially 
modified in the final revision.® While there is no ground to believe that 
M. Wigny’s comments were known to the editors of the final revision of the 
Restatement, the circumstance that many of the rules which he criticizes 
have been changed in the final revision illustrates the acuteness of his work. 
The revision has altered a number of other sections in the Restatement and 
the comments thereon to which M. Wigny refers without criticism, but for 
the most part his references remain entirely apposite, save for frequent 
changes in section numbers. 

The second half of M. Wigny’s essay is devoted to a study of continental 
and Anglo-American views of the basic theory upon which the court of the 
forum acts in applying foreign law, and to a discussion of qualifications and 
renvoi. The great weight of French-Belgian doctrine, he writes, takes the 
view that where the competency of the foreign law is established, the foreign 
law is applied proprio vigore by the forum.1° M. Wigny finds that Anglo- 
American authors are more realistic than the civilians in affirming that in the 
forum only the territorial sovereign has authority.11 He points out that in 
every case where the court of the forum rejects the doctrine of renvoi in 
applying to a given case the rule of a foreign internal law, a court of the 
forum may decide the case in a manner different from that in which it would 
be decided by a court of the foreign country whose internal law is applied.?? 
M. Wigny does not, however, find that the so-called “local law” theory, 
advocated by Professor Cook,!* proposes a satisfactory solution of the basis 


6 See p. 3. 

7 Pp. 94-96, 120. 

220. 

® Sections 54, 100, 122, and 140; criticized on pp. 101, 126-29. 

10 P, 143. 

11 P, 151. 

12 M. Wigny says that the Belgian courts reject the doctrine. P. 191. Ap- 
parently the French courts accept it. See Lorenzen, Cases oN ConFLict oF Laws 
(3d ed. 1932) 850n.; Im re Annesley, [1926] 1 Ch. 692, (1926) 40 Harv. L. Rev. 

16 


18 Cook, The Logical and Legal Bases of the Conflict of Laws (1924) 33 YALE 
L. J. 457; cf. Lorenzen, Territoriality, Public Policy and the Conflict of Laws 
(1924) 33 YALE L. J. 736, with De Sloovere, The Local Theory and Its Implications 
in the Conflict of Laws (1928) 41 Harv. L. Rev. 421. 
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for the application of foreign law by the forum, although he admits its con- 
sistency both with prevailing doctrine upon the subject of rewvoi and quali- 
fications, and with the point that the forum, in giving effect to a foreign law, 
is still applying its own law. He thinks it misleading and unsound to say 
that the foreign law has in fact become incorporated in the local law and a 
part of it.1* The foreign law still remains foreign law, though the court of 
the forum, in deciding a case, gives effect to that law as it does to other con- 
trolling facts. In the main, M. Wigny’s view seems essentially to accord with 
that of Professor Beale and the Restatement,!° although M. Wigny proposes 
what he terms a “light modification” of the “doctrine of vested rights ”, 
which he thinks more effectively avoids logical complications with the ac- 
cepted American views on renvoi and qualifications. M. Wigny agrees that 
there is no doubt as to the national character of private international law 
notwithstanding the view of some European jurists that there is an inter- 
national law on. the subject.17 Doubtless the familiarity which he has ac- 
quired with both common-law and civil law doctrine accounts for his having 
no illusions on this point and for his seeing no basis for expecting an early 
realization of a true international law of Conflicts, although conventions 
among particular nations from time to time may establish uniform rules on 
specific matters, as has happened, e.g., in conventions dealing with questions 
of capacity and bills of exchange.1* 

In his discussion of the doctrine of renvoi, which he finds in theory justi- 
fied but in practice bad, M. Wigny sees no satisfactory basis for the excep- 
tions which the Restatement proposes ?® to the rejection of the doctrine of 
renvoi.2° His criticism is that there is no logical basis for the exceptions 
proposed; they are both too limited and too broad. If renvoi is thought to 
bring about uniformity, why not extend its application to contracts, succes- 
sions, and all other subjects? If, as he thinks, it does not bring about. 
uniformity, why have any exceptions? 24 

In saying that while the federal courts can exercise jurisdiction over an 
American citizen domiciled or residing abroad, they do not in fact use the 
power,?? M. Wigny appears to have overlooked the cases of Cook v. Tait 2° 
and Blackmer v. United States.2* In connection with the statement and 
citation 25 of Hilton v. Guyot,?* it would seem that reference should have 
been made to the contrary decision of the New York Court of Appeals 


14 Pp. 174-85. 
15 See RESTATEMENT, ConFLict oF Laws (1934) § 1a. 


16 Pp. 194-95. 
P. 197. 


19 See RESTATEMENT, ConFiict oF Laws (1934) § 8. This section differs some- 
what from the corresponding section in the preliminary drafts. 

20 P. 224. 

21 For a statement of the grounds upon which it has been thought that excep- 
tions to the rejection of renvoi should be adopted, see Lorenzen, The Renvoi 
Doctrine in the Conflict of Laws (1918) 27 Yate L. J. 509, 529; Note (1922) 35 
Harv. L. Rev. 454. See also (1930) 43 id. 826, (1930) 44 id. 292. 

22 Pp, 121. 

23 265 U.S. 47 (1924). 

= 49 — 523 (1931), aff'd, 284 U. S. 421 (1932). 
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in Johnston v. Compagnie Générale Transatlantique.2" Generally, however, 
M. Wigny’s statements of American law are characterized by a high degree 
of accuracy, and his essay presents an original and stimulating discussion 
which will interest students of comparative law in general and those of pri- 
vate international law in particular. 

Monte M. LEMANN.* 


Democracy AND NATIONALISM IN Europe. By Henry L. Stimson.’ Prince- 
ton: Princeton University Press. 1934. Pp. ii, 88. $1.25. 


This little book contains the lectures delivered at Princeton University on 
the Stafford Little Foundation during the month of April, 1934, by the former 
Secretary of State. Mr. Stimson deals successively with the following sub- 
jects: (1) The political evolution of the modern states in Europe. He 
claims the results of the World War are a distinct advance, so far as racial 
homogeneity is concerned, over the pre-war map of Europe. (2) The changes 
which steam and electric power have produced in man through increasing 
his ability to produce the necessities and comforts of life, but with the con- 
sequent economic complications resulting from the industrial revolution. 
(3) The recent efforts made and machinery created in the attempt to further 
coéperative action in Europe. (4) The unfortunate lack of progress made 
since the war in the attempt to solve the economic problems which have 
arisen, with especial reference to those connected with international currency 
and trade. (5) The encouraging landmarks which have emerged in the past 
few years, especially those indicating a modern reorganization of states, the 
relations between nationalism and democracy, and the possible inspiration 
that may be derived from a like development in Great Britain. 

As may be surmised from this series of subjects, Mr. Stimson writes in a 
decidedly optimistic vein. He makes the heartening statement, with which 
the reviewer agrees, that “ our modern nationalized democracies can and will 
solve the problems imposed by the new order of the industrial revolution 
without surrender of any of the essentials of freedom.” ? This may be an 
assertion of great faith, but history would seem to bear out the hope. As a 
corollary of this is the like belief that “when the miseries consequent upon 
the war pass and as means are found of restoring trade and bettering em- 
ployment conditions, autocratic government will probably gradually shrivel 
of its own volition. Otherwise it will be forcibly overthrown in the future 
just as it has always been overthrown in the past.” * Finally, the people of 
the United States “ can most easily and safely give sympathy, encouragement 
and help to the world in its vital struggle to protect our common civilization 
against war.” ¢ 

The note of optimism is indeed heartening in this day of trouble and 
. gloomy outlook so far as the immediate future is concerned. Mr. Stimson’s 
style is easy-flowing, clear, and interesting, and confidence in the experience 


27 242 N. Y. 381, 152 N. E. 121 (1926). 
* Adviser to the American Law Institute on the istilneaiie of Conflict of 
Laws. Member of the Louisiana Bar. 


1 Secretary of State, 1929-33. 
2 97. 3 P. 81. 4 P. 86. 
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and sincerity of the writer should cause a reader to spend severa! hours of real 
enjoyment and profit in the clarifying of his thoughts. At least this was the 
result upon the feelings and spirits of the reviewer. 

WILLIAM STARR MyeErs.* 


REAL Property Law. By G. R. Y. Radcliffe. Oxford: University Press. 
1933. Pp. xxviii, 365. $5.00. 

On January 1, 1926, a new epoch in the history of the English law of real 
property began. The Law of Property Act, 1922,! as split up and reénacted 
with additions and modifications by the property legislation of 1925 ? which 
took effect on that date, revolutionized the English land law, and, in all prob- 
ability, will form a “ foundation upon which the judges and conveyancers 
will build up a new fabric of property law, related to the old in somewhat 
the same way as the modern law of real property, constructed on the basis 
of the statutes of Uses and Wills, was related to the medieval land law.” ? 
However, that new fabric is not yet built up, and the teacher of real property 
law in England is confronted with a difficult task. He must teach the new 
legislation without much aid, as yet, from judicial decisions as to its inter- 
pretation; and he must teach the law as it stood prior to the new legislation, 
not only because of the importance of a knowledge of the historical develop- 
ment of the land law in attaining an understanding of that legislation but 
also because “ for many years to come no [English] lawyer will be able to 
advise on many questions of title unless he has both the old learning and 
the new 

Mr. Radcliffe, who is Principal of the Law Society’s School of Law and a 
Fellow of New College, Oxford, has in this book undertaken the task of 
making the English land law of 1925 and the legislation which became effective 
at the end of that year intelligible to “ beginners ” > in the study of the law. 
He has performed this task creditably — although, for reasons presently to 
be elaborated, I cannot wholly concur in the very flattering opinions of his book 
which have been expressed by reviewers in the leading English legal jour- 
nals,® and believe that a more satisfactory introduction to the English real 
property law of today may be found elsewhere. 

Mr. Radcliffe’s book consists of thirty-nine short chapters, of which the 


* Professor of Politics, Princeton University; author of AMERICAN DEMocracy 
Topay (1924) ; AMERICAN GOVERNMENT OF TopAy (1931). 


1 12 & 13 Geo. V,c. 16. 

2 Law oF Property ACT, 1925, 15 & 16 Geo. V, c. 20; SettLep Lanp Act, 1925, 
15 & 16 Geo. V, c. 18; TRusTEE Act, 1925, 15 & 16 Geo. V, c. 19; Lanp RecistrRA- 
tion Act, 1925, 15 & 16 Gro. V, c. 21; Lanp Cuarces Act, 1925, 15 & 16 Geo. V, 
c. 22; ADMINISTRATION OF Estates ACT, 1925, 15 & 16 Geo. V, c. 23; UNIVERSITIES 
ANp CoL.ece Estates Act, 1925, 15 & 16 Geo. V, c. 24. Subsequent amendments to 
these statutes have been made by Law or Property (AMENDMENT) ACT, 1926, 16 
& 17 Geo. V, c. 11; LAw or Property (AMENDMENT) Act, 1929, 19 & 20 Geo. V, 
c. 9; Law oF Property (ENTAILED INTERESTS) ACT, 1932, 22 & 23 Geo. V, c. 27. 

3 HotpswortTH, HisTorIcaL INTRODUCTION TO THE LAND Law (1927) 327. 

4 Id. at v. 

6 See Book Reviews (1934) 5 Cams. L. J. 295; (1934) 50 L. Q. Rev. 112. 
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first twenty-six are devoted to the history and system of the English land 
law prior to 1926, while the remaining thirteen deal with the “ general prin- 
ciples of the legislation of 1925”.7 There is an appendix of conveyancing 
forms under the new legislation. I assume that the brevity of the individual 
chapters and the circumstance that single topics are sometimes divided be- 
tween two or more chapters is the result of a desire to make each chapter a 
study unit. Certainly each would afford full basis for an hour of lecture or 
class-room consideration. The allocation of space as between the land law 
prior to 1926 and the new legislation seems to me entirely appropriate, in 
view of the relative content and difficulty of the two topics, and there can be 
no criticism of chapter-division on a pedagogical rather than on an analyti- 
cal basis. It does seem to me, however, that the book‘is too short and too 
impressionistic in its treatment of many important subjects adequately to 
cover the material with which it purports to deal. 

This is particularly true of the first two thirds of the book, dealing with 
the law prior to the coming into effect of the new legislation. To be sure, 
there are some excellent chapters. I may refer particularly to Chapter VIII, 
dealing with the rule in Whitby v. Mitchell ® and the Rule in Shelley’s Case; 
to Chapters XI and XII, entitled respectively The Statute of Uses and Its 
Effect, and Uses Not Executed by the Statute; to the two excellent chapters ® 
dealing with the strict settlement before and after the Settled Land Act, 
1882; 1° and to Mr. Radcliffe’s brilliant and extremely concise summary of the 
effect of the common-law rules of limitation,1 wherein he shows that under 
those rules, quite independent of and prior to the modern Rule against Perpe- 
tuities, no series of limitations could be created “ which could not be brought to 
an end by the barring of an estate tail, or the vesting of an estate in fee simple, 
within at the most twenty-one years from the death of one or more living 
persons.” 2 On the other side of the ledger, however, must be set down the 
weak chapter ** entitled The Doctrine of Seisin; the lack of clarity in the 
treatment of contingent remainders in Chapter VII; the extremely sketchy 
account of the origins of the Court of Chancery and the general nature of 
equity jurisdiction in Chapter IX; the vague, general statements of equitable 
principles and the bare paraphrasing of statutes as to the powers and duties 
of trustees which make up Chapter XIII, entitled Trusts; and Chapters XIX 
and XX, entitled respectively Incorporeal Hereditaments, and Acquisition of 
Easements, which are especially weak in dealing with rents and profits a 
prendre. And there are other inadequacies in treatment.14 There is much 


7 P. 199. 11 Pp. 106-07. 

8 44 Ch. D. 85 (1890). 12 P. 106. 

® Chapters XIV and XV. 18 Chapter V. 

10 45 & 46 Vict. c. 38. 

14 By way of bill of particulars, I may refer to the following: The misleading 
discussion of the action of equity in enforcing oral trusts and contracts in spite of 
the Statute of Frauds [pp. 89, 146-48; cf. Lord Selborne, L. C., in Maddison v. 
Alderson, 8 App. Cas. 467, 474 (1883) ]; the sketchy treatment of void and illegal 
conditions (pp. 107-10), especially conditions in restraint of marriage (p. 110) ; the 
account of the application of the Rule of Perpetuities to powers (pp. 116-18), which 
seems to me quite unintelligible to a “ beginner ”, especially since no adequate dis- 
cussion of powers aside from the Rule has preceded it; and the unsatisfactory short 
paragraph on waste (p. 152). In dealing with “covenants running with land in 
equity ” (or, as we would call them, equitable servitudes), the problem of use re- 
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wheat in the first two thirds of Mr. Radcliffe’s book — but a considerable 
amount of chaff also. 

The last third of the book, dealing with the real property legislation of 
1922 and 1925, is uniformly excellent. Especial attention may be directed to 
the extremely concise summary of the means by which the new legislation seeks 
to make matters easier for purchasers of land,* to the two very able chapters 
dealing with the effect of the new legislation on settlements,‘® and to the 
clear but condensed account of the effects of the Land Charges Act, 1925, 
and the Land Registration Act, 1925.17 Mr. Radcliffe’s suggestions as to the | 
effect of economic changes and the pressure of economic groups in shaping 
the provisions of the legislation of 1922 and 1925 1 are interesting, and his 
criticisms of the drafting of parts of the Law of Property Act, 1925, and of 
the Settled Land Act, 1925,!9 will no doubt receive merited attention. There 
are a few obscurities,”® but, by and large, the second part of the book, al- 
though brief, is a thoroughly good piece of work. 


strictions on chattels is dismissed in an unsatisfactory footnote (p. 175, n.1); the 
discussion of building schemes (pp. 177-78) is quite inadequate; and, although Mr. 
Radcliffe, escaping the violent prejudice of some contemporary English legal schol- 
ars in favor of the view that all equitable rights are rights in personam only (cf. 
Hanbury, A Periodical Menace to Equitable Principles (1928) 44 L. Q. Rev. 468, re- 
printed in Hansury, Essays In Equity (1933) 16), appears to regard equitable 
restrictions on land as property rights (pp. 173-74; but cf. pp. 68-69 as to equitable 
rights generally), he fails to point out in this connection the importance of the 
decision of In re Nisbet and Potts’ Contract, [1905] 1 Ch. 391, [1906] 1 Ch. 386, 
which is merely cited by him as holding that “squatters are not purchasers and 
are bound even without notice” (p. 176). While Mr. Radcliffe’s treatment of the 
subject of mortgages before 1926 (Chapters XXV and XXVI) is on the whole ex- 
cellent, his discussion (pp. 190-91) of Noakes v. Rice, [1902] A. C. 24, and Kreg- 
linger v. New Patagonia Meat & Cold Storage Co., [1914] A. C. 25, should be com- 
pared with CHESHIRE, MoperRN LAw oF REAL Property (3d ed. 1933) 586-89. 
Moreover, a chapter on Estates for Life (Chapter III) which describes estates pur 
autre vie but makes no mention of what happens when the tenant: dies during the 
life of the cestut que vie seems to me surprising, as do the suggestion that “ the 
great conception of the Trust . . . could never have been reached but for the ex- 
treme rigour with which the common law insisted upon the ius accrescendi between 
joint tenants” (p. 34), and the statement that “trustees are always joint ten- 
ants” (p. 91). Similarly surprising, I think, is Mr. Radcliffe’s failure to point 
out the fictitious character of the “ lost grant ” presumption in prescription (pp. 137- 
40). And the statement that equity “ will not grant a decree of specific performance 
of a positive covenant [in a lease], e.g. to keep the premises in repair, for it would 
be impossible for the court to see to the enforcement of its own decree ” (p. 160, n.2) 
seems as inconsistent in principle with Storer v. Great Western Ry., 2 Y. & C. C. C. 
48 (1842), and Wolverhampton Corp. v. Emmons, [1gor] 1 K. B. 515, as it does 
with the recent American authorities —e.g., Brummel v. Clifton Realty Co., 146 
Md. 56, 125 Atl. 905 (1924); Zygmunt v. Avenue Realty Co., 108 N. J. Eq. 462, 
155 Atl. 544 (Ch. 1931). 

15 Pp. 212-13. 

16 Chapters XXX and XXXI. 

17 Chapters XX XVIII and XXXIX. 

18 P, 210 (reasons for the changes introduced by the 1925 legislation for the 
protection of purchasers) ; pp. 263-64 (reason for not requiring registration of first 
mortgages). 

19 Pp. 215, 249, 286-87. 

20 Thus, the discussion of who have the statutory powers of a tenant for life 


| 
q 
q 
i 
4 
q 
q 
4 
q 
é 
"a 
a 
q 
j 
{ 

“a 
q 

J 


156 HARVARD LAW REVIEW [Vol. 48 


The book as a whole is, in my judgment, less valuable as a beginners’ in- 
troduction to modern English real property law than Holdworth’s Historical 
Introduction to the Land Law, and less useful as a detailed student’s text 
book than the third edition of Cheshire’s Modern Law of Real Property.?* 
If I were faced with the job of teaching the English land law of today by the 
text-book method, I should use Holdsworth and Cheshire rather than Rad- 
cliffe. Sed de gustibus nihil est disputandum — another teacher might prefer 
Mr. Radcliffe’s volume. 

Mr. Radcliffe’s book was not written for American law students or Ameri- 
can lawyers. Has it anything to offer them? I think it has. In the first 
place, more clearly than any other book with which I am acquainted, it brings 
out the central importance of the family settlement in the development of 
the English land law. Secondly, again more clearly than any other, it indi- 
cates the importance in that development of the Settled Land Act, 1882.7% 
Once the principle of that Act was accepted, the legislation of 1922 and 1925 
was, it seems to me, bound to come in some form or other to carry out the 
logical implications of the earlier statute. Finally, any competent discussion 
—and Mr. Radcliffe’s is a most competent discussion — of the recent legis- 
lative restatement and reform of the English land law must lead the thought- 
ful American lawyer to speculate as to how far something of the same sort 
may be possible and desirable in the United States. To what extent is the 
English legislation so essentially a product of peculiarly English conditions as 
not to be useful as a precedent for us? To what extent would similar legis- 
lative reforms with us run afoul of constitutional difficulties? 2 And, even 
though the English legislation shall prove not to be useful as a detailed prec- 
edent, and though the path of land law reform in the United States may 
well be strewn with constitutional difficulties from which the path of the 
English reforms has been happily free, should we not consider most seriously 
whether the basic ideas behind the English legislation—the abolition of 
archaic survivals and needless complexities in the law of real property, the 
protection of purchasers of land, and the simplification of conveyancing *° 
—are not ideas’ which should be embodied in comprehensive real property 
legislation in this country? To any American lawyer who thinks on these 
things, Mr. Radcliffe’s book will be illuminating and valuable. 


° Smwney P. Srmpson.* 


under the Settled Land Act, 1925 (pp. 235-37) is none too clear, nor is a part of the 
discussion of the overreaching effects of conveyances (pp. 251-53). There is one 
clear misprint: —“‘ purchasers of the legal estate with notice” obviously should 
read “ without notice ” (p. 285). 

21 (1927). 

22 (1933). 

23 45 & 46 Vict. c. 38. 

24 Thus, incidental to sweeping reforms in the English law of real estate mort- 
gages, the Law of Property Act, 1925, Sched. I, Part VII (1), provided for the con- 
version of all estates in fee simple vested in mortgagees on Dec. 31, 1925, into 
terms of 3000 years (or slightly less in the case of junior mortgages). Quaere: 
Would similar legislation in the United States survive attacks based on the due proc- 
ess and contract clauses of the Federal Constitution? Cf. Scott, Education and 
the Dead Hand (1920) 34 Harv. L. REv. 1. 

25 See p. 202 of Mr. Radcliffe’s book. 

* Professor of Law, Harvard Law School. 
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CONCENTRATION OF BANKING. By John M. Chapman.' New York: Colum- 
bia University Press. 1934. Pp. xv, 388. $5.00. 


The statistical data presented in tables, graphs, and charts in this treatise 
constitute the most complete compilation to date and form the chief merit 
of the treatise.2 However, the author’s analysis of the close tie-up between 
banking history, as supported by such data, and the present situation, together 
with pertinent interpretations and opinions regarding the trends at different 
periods, constitutes a highly intelligible discussion. 

Despite the fact that the unit bank is still typical of the system in this 
country, there has been a decided tendency toward increase in size, number 
of offices, and resources of individual banks. This development is portrayed 
in the chapters dealing with Legislative Provision for Bank Mergers and Con- 
solidations, The Scope and Extent of Bank Mergers in the United States, and 
Principal Causes of Bank Mergers. In the latter the author states that “ one 
of the most fundamental causes of bank mergers in this country is found in 
connection with efforts to prevent bank failures.” * 

The first portion of the book ends with the chapter on the Effects of 
Mergers, wherein the results accruing from this movement are evaluated. 
The advantages seem to rest with the larger bank in such items as efficiency 
and economy of operation, investment and credit policies, safety, and research 
opportunities. Such factors naturally mean greater success for the banker 
(assuming honest and diligent management) and, in turn, improved facilities 
' and greater safety for the client. 

This general survey of the merger movement, judged on the basis of eco- 


nomic conditions in the United States, forms an excellent background for the | 


more detailed study of branch banking that follows. Here the reader will find 
a masterly treatment of the subject. The discussion is fair and impartial. 
The author gives due credit to the unit type of bank for its service in early 
days when a single bank could successfully promote enterprise in a given 
locality, and such development provided enough business for the bank. These 
conditions explain the unsuccessful operations of some of the early systems 
of branch banking. Business was still largely local and communication facili- 
ties were not adequate to promote the success of far-flung and extensive 
branches. 

But the economic structure has changed, and we now find our institutions 
developed on a nation-wide basis. Therefore, Dr. Chapman devotes separate 
chapters to the development of chain and group banking, which represent 
efforts on the part of banks to expand despite the restraint of legislative pro- 
hibitions of branch banking. After a detailed analysis, the author concludes 


1 Assistant Professor of Banking, Columbia University. 
2 The result of recent enactments makes necessary the following changes in 
Dr. Chapman’s presentation of the Legal Status of Branch Banking. Maine 
should be added to the list of states permitting branch banks operated on a state- 
wide basis. Delaware and Virginia should be omitted from this list and grouped 
with those states permitting branch banking in limited areas. Probably the out- 
standing advance of the year, although it does not alter the classification, is that 
of New York’s legislation dividing the state into nine banking districts wherein, 
upon approval of the Superintendent of Banking, a bank or trust company having 
certain qualifications may establish branches, as opposed to the former territorial 
limitation which allowed branches only in the city of the parent bank or out- 
side og York State. 

3 Pp. 81. 
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that these movements do not represent a real solution of the problem. They 
have many weaknesses and can only be considered as a compromise until 
legislation will permit the operation of the various units as branches. 

After directing attention to the experience of the banking systems in Eng- 
land and Canada, Dr. Chapman argues that (as a solution to our problem) 
drastic changes are needed in our system — some form of branch banking un- 
der proper regulation and management. He calls for an American trial of 
such a change in these terms: “ Before we can draw conclusions regarding 
the results of branch banking, we must give it a trial in this country on a 
wider basis. If we are not willing to do so, we should condemn only the 
form of branch banking common in the United States. This, in the last 
analysis, is not a genuine system of branch banking.” ¢ 

D. J. NEEDHAM.* 


THe Law or CITIZENSHIP IN THE UNITED States. By Luella Gettys.1 
- Chicago: University of Chicago Press. 1934. Pp. xxii, 221. $3.00. 


STATELESSNESS: WITH SPECIAL REFERENCE TO THE UNITED States (A Study 
in Nationality and Conflict of Laws). By Catherine Seckler-Hudson.” 
Washington: Digest Press, American University Graduate School. 1934. 
Pp. xxi, 332. $3.00. 

The growing interest in the study of the law of United States’ nationality 
is very gratifying. Our piecemeal legislation on the subject has become a 
jumble; not only have many anachronisms persisted, but numerous gaps re- 
main unfilled. The application of this legislation by courts and administrative 
officials is far from uniform, and at times has led to monstrous results. 
Some appreciation of this was responsible for President Roosevelt’s order of 
April 25, 1933, creating an inter-departmental committee “to review the 
nationality laws of the United States, to recommend revisions, particularly 
with reference to the removal of certain existing discriminations, and to codify 
those laws into one comprehensive nationality law for submission to the Con- 
gress at the next session.” Nor is international legislation in a more satis- 
factory condition. The results of the Codification Conference at The Hague 
in 1930 were meager, and they are still unrealized; the two conventions 
signed at Montevideo in 1933 deal with only limited phases of the subject. 
What is lacking in this as in many other countries is a general intellectual 
interest in the subject which could become a basis for the shaping of a com- 
munity of fundamental ideas. 

The law concerning American citizenship has been greatly neglected for a 
generation past. Indeed, in the whole history of the United States we have 
produced little literature on the subject. Frederick Van Dyne’s excellent 
work, much of which was pioneering, was done thirty years ago. Richard 
W. Flournoy, Jr., in the Department of State, and Henry B. Hazard in the 
Department of Labor have devoted continuous attention to the subject, and 


4 P. 367. 

* General Counsel, American Bankers Association. 

1 Sometime Carnegie Fellow in International Law. 

2 Associate Professor and Head of the Department of Government, the Ameri- 
can University Graduate School. 

8 CITIZENSHIP OF THE UNITED STATES (1904). 
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their writings deserve wider recognition by the legal profession; but the voices 
of these men have resounded through a wilderness, and they have not pre- 
vented such patchwork as the nationality law passed at the last session of Con- 
gress.* Even the law schools have neglected the subject, relegating it in most 
instances to smaller courses on public international law. 

These are some of the reasons for which the works of Miss Gettys and 
Mrs. Seckler-Hudson should be received with enthusiasm. Following so 
closely on the recent study by Miss Breckinridge 5—the subject seems to 
have a special fascination for women — they bring up to date an analysis of 
the scattered materials in which our law is now embodied. Both studies are 
well planned and competently executed. Miss Gettys’ list of cases is very 
valuable, and though her analysis may not be complete,® it is on the whole accu- 
rate and interesting. Mrs. Seckler-Hudson approached the subject from a 
more special point of view; a different title might have given better indication 
of the comprehensive nature of her work. Her suggestions for a new nation- 
ality system for the United States merit serious consideration by the inter- 
departmental committee in Washington. 

Neither of these books is the definitive work which is urgently needed, 
however. Neither deals at any length with the economic, social, and inter- 
national effects of our laws; neither takes sufficient account of the imponder- 
ables which have led us into a morass. The writers give little more than 
hints as to the fundamental reforms which might be made. A more com- 
prehensive and critical examination of the whole subject must be made, and 
a policy must be shaped for the United States which can be put forth as a 
basis for coéperative international action; yet this task can be approached 
more easily since the appearance of these volumes. 


Mantey O. Hupson.* 


COMPETITION IN THE AMERICAN ToBAcco INDUSTRY. By Reavis Cox.1 New 
York: Columbia University Press. 1933. Pp. 372. $4.50. 


Dr. Cox breaks new ground in his elaborate and detailed post-litigation 
history of the tobacco trust, dissolved by court decree in 1911. He pioneers 
in a field long neglected by students of the anti-trust laws. Much dissatisfac- 
tion has frequently been expressed with the methods and technique employed 
by the courts in enforcing the anti-trust laws against the great monopolies,” 
but little effort has been made to canvass the facts or to make an accurate 
appraisal of the effectiveness of the various dissolution decrees. The diffi- 
culty of securing access to the facts has no doubt deterred the private investi- 


4 P. L. No. 250, 73d Cong., 2d Sess. (1934). 

5 SOPHONISBA BRECKINRIDGE, MARRIAGE AND THE Civic RIGHTS OF WOMEN 
(1931). 
. 6 See McGovney, Our Non-Citizen Nationals, Who Are They? (1934) 22 CAaLir. 

. REV. 593. 

* Bemis Professor of International Law, Harvard Law School; editor (with 
Richard W. Flournoy, Jr.) of Coittection or NATIONALITY LAws oF VARIOUS 
CouNTRIES (1929). 


1 Instructor in the School of Business, Columbia University. 

2 This dissatisfaction led to the provision in the Federal Trade Commission 
Act for the reference of dissolution cases by the court to the Commission for a re- 
port on an appropriate form of decree. 
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gator.’ This difficulty hampered Dr. Cox, but through the exercise of rare 
ingenuity and skillful scholarship he was able to overcome the obstacles 
placed in the path of the student by the traditional unwillingness of American 
corporations to disclose the essential facts of their industries. 

He examines the dissolution decree, summarizes the various conditions and 
criticisms expressed at the time of its promulgation, and then embarks upon 
a detailed analysis of competitive conditions in the tobacco industry since 
the dissolution of the trust. He describes the nature of the business done by 
the successor companies, their financial record and earnings, and their position 
in the industry; reviews the influences of factors other than the decree upon 
the development of the industry; considers the competitive influences affect- 
ing the scale of production and the integration of processes, products, and 
marketing functions; and analyzes the extent and nature of competition pre- 
vailing in the purchase of leaf tobacco and the sales of tobacco products. 
Dr. Cox concludes that while there is competition of a sort in the industry, 
it is not the competition normally prevailing in a free competitive market. 
The decree broke up the monopoly, but in its place there developed the con- 
dition of “ duopoly ” or the attenuated competition possible in any market 
dominated by four giant companies. He is unable to find any clear and un- 
mistakable evidence of collusion or concerted action on the part of successor 
companies to suppress or eliminate competition. His main point, however, 
is that the competition in an industry characterized by “ duopoly ” is not 
the type of competition which the anti-trust laws are supposed to preserve. 
However, he is disinclined to place the primary responsibility for this condi- 
tion upon the decree. He evidently entertains the opinion that even had the 
court broken the trust into smaller segments, as urged by the independents, 
the pressure of economic forces in the industry would have resulted in the 
concentration of business in a limited number of companies. He does not 
believe that it was possible by judicial decree to have restored true competi- 
tion in the industry; the wiser policy, he feels, would have been to bring the 
trust under close governmental supervision or to have converted it outright 
into a governmental monopoly. But such alternatives, he points out, were 
not available to the court. 

While one can only speculate as to the probable course of events had the 
decree been differently formulated, there are certain facts in the history of 
the industry that challenge attention. It is undeniable that the prices for 
leaf tobacco have reduced tobacco farmers virtually to a subsistence level. 
The author finds no clear evidence of collusion among the tobacco companies 
and ascribes the plight of the tobacco growers to other causes. It is also 
undisputed that the conditions in the highly competitive distributing branch 
of the industry have been chaotic and that the margin allowed the distributors 
by the producing companies has been exceedingly narrow. In contrast with 
the poverty of the growers and the meager profits of the distributors stands 
the alluring record of earnings of the successor companies, with a composite 
return of 15.95 per cent on net investment in the depression year of 1930.4 


8 See my article on Industrial Mergers and the Anti-Trust Laws (1932) 32 Cot. 
L. REv. 179. 

4 The recent introduction of ten cent cigarettes by the independents with the 
consequent reduction of prices by the big four companies has materially altered 
their earning record since 1930. 
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Unfortunately, there is not included in the book a study of the condition of 
the employees of the large successor companies. Whatever may be their 
condition, the prevailing wage standards do not seem to have interfered with 
the payment of high rates of dividends to stockholders and of handsome 
bonuses to the management. 


It may well be that monopoly or duopoly conditions are inevitable in the 


manufacturing branch of the tobacco industry. It may be, moreover, that 
monopoly in this industry is economically preferable to free competition, in 
that it may assure a more smoothly functioning and more stable economic 
unit better able to withstand the ravages of depression, provide regular and 
continuous employment, maintain a higher standard of quality, and preserve 
capital values. One may also admit that duopoly with the preservation of 
initiative and rivalry combines some of the good features of both monopoly 
and competition. One may express gratitude, furthermore,.that in these 
troublous times there is still a branch of industry which has escaped the 
present widespread distress.5 But where duopoly, standing at the gateway of 
commerce between the disorganized producer, the disorganized worker, and 
the disorganized distributor, exacts a disproportionate share of the total sum 
expended by the public in its tobacco purchases, is it not time to devise new 
mechanisms and agencies of social control? There is not space here to discuss 
the interesting case of monopoly versus competition, even were the facts 
available for the formation of definitive judgments, but it seems clear to the 
writer that if the sole achievement of the anti-trust laws is to substitute 

duopoly for monopoly, further controls must be contrived.® 
It is only through detailed case studies of the kind essayed by Dr. Cox 
that we shall obtain the facts so necessary to the exercise of an informed 
judgment in passing upon these perplexing problems. 
MILTON HANDLER.* 


TAKE THE WITNEsS.!. By Alfred Cohen and Joe Chisholm. New York: 
Frederick A. Stokes Co. 1934. Pp. xii, 315. $2.50. 


If false, a most outrageous libel upon the dead; if true, the biography of an 
able, attractive, but thoroughly contemptible shyster; in either case an en- 
tirely unjustifiable waste of good, white paper. 

E. M. Morcan.** 


5 Conditions in the industry have changed since 1930. Competition has in- 
creased and the volume of the big four has apparently suffered from the increased 
popularity of the cheaper brands. Notwithstanding this increase of competition, 
the duopoly conditions depicted by the author still obtain. The recent experience, 
however, indicates that the restoration or material increase of competition must 
— be completely dismissed as a possibility in the future development of the 
industry. 

6 Unfortunately, the challenge of duopoly has not yet been met by the National 
Recovery Administration. 

* Assistant Professor of Law, Columbia Law School. 


1 Biography of the late Earl Rogers. 
** Professor of Law, Harvard Law School. 
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A Hanppook or N.R.A. Second edition. Edited by Lewis Mayers. New 
York: Federal Codes, Inc. 1934. $6.50. 


The second edition of Professor Mayer’s Handbook is, like the first, re- 
stricted to Title I of the National Recovery Act, the field of regulation of 
industry and trade. To a complete reproduction of governmental pronounce- 
ments, from the text of the NIRA down through presidential promulgations 
to the lowest administrative order, are added the text of relevant judicial 
decisions and supplementary state statutes. A bulky volume is avoided by 
presenting a full treatment of only major codes, with a summary of all others. 
The loss of the details of codes not fully printed is compensated for by a 
compilation afd critical discussion of recurring, important code provisions, 
e.g., those as to price control. In keeping with a declared intention of not 
writing a legal treatise, editorial comment is restrained. Nevertheless, the 
analysis of constitutional questions, carefully distinguishing between Act and 
code, code and order, statutory interpretation and constitutional attack, does 
not fail of its purpose to reach the interested layman, and to provide for the 
“ lawyer unfamiliar with the Act . . . a helpful point of beginning”. (P. 1.) 
Further current assistance is supplied in a bi-monthly loose-leaf supplement, 
known as the NRA Reporter. 


JURISDICTION AND PowER oF TAXATION. By Edward S. Stimson. Kansas 
City: Vernon Law Book Co. 1933. Pp. viii, 119. $5.00. 


The purpose of this small book “ is to simplify a subject which has become 
needlessly complex.” (P. iii.) The first part of Mr. Stimson’s volume may 
be thus summarized: a state has “ power to tax” all realty, chattels, and in- 
tangibles owned by a person located within the state; a state has “ power to 
tax ” all realty and chattels located within its jurisdiction; a state has “ power 
to tax” any intangible if the debtor is located within the state. The reader 
wonders how Mr. Stimson can be so mistaken, and notes that state decisions 
are extensively relied upon, and that Blackstone v. Miller, 188 U. S. 189 
(1903), is frequently cited without reference to the fact that it has been ex- 
pressly overruled. The explanation comes in a section of five pages wherein 
it is shown that the Supreme Court, to avoid double taxation, has “ elimi- 
nated ” some of these “ powers” to tax. Aside from the argument that a 
power is not a power when it cannot be exercised, this seems an unfortunate 
way to prepare a textbook; those who use the book for reference purposes, 
without reading it completely, will be misled. 


THE VALUATION OF REAL Estate. By Frederick M. Babcock. New York: 
McGraw-Hill Book Co., Inc. 1932. Pp. xi, 593. $5.00. 


This book is a complete statement of what constitutes real estate value, and 
of the theories and methods which one may use in valuation procedure. It 
illustrates the methods employed by the real estate appraiser in securing the 
essential facts and the various ways in which those facts should be used in 
order to form a conclusion. The detailed examples of procedure employed 
in determining the value of many different kinds of real estate will be espe- 


162 Pe [Vol. 48 

4 

it 

4 t! 

| L 

im 

h 

E 

| ( 

hi 

as 

m 
ti 

th 


1934] BOOK NOTES 163 
cially helpful to those whose practice has been to form their opinions by sales 
comparisons with other, often dissimilar, parcels of real estate. The author | 
states that in general the value of a piece of real property must be computed 
from its estimated future net income. Since the present worth of any real 
estate is what buyers are willing to give and sellers are ready to take for it, 
both buyers and sellers must have a clear idea both of the value of the future 
benefits which the real estate will yield and of the rate of interest by which 
these future values may be translated into present terms. It is also pointed 
out that since the purposes of valuation are diverse the methods of appraisal 
vary; hence, the methods selected by the appraiser in a particular instance 
must remain a matter of individual judgment. Because of its scope the book 
will appeal to the appraiser, and will be valuable for reference purposes to all 
interested in the valuation of real estate. 


THE MENACE oF RECOVERY: WHAT THE NEw Deat Means. By William 
MacDonald. New York: The Macmillan Co. 1934. Pp. 401. $2.50. 


“‘T think the sun will rise tomorrow and the next day and that the birds 
will sing.” So said Secretary Morgenthau when Professor Sprague, resigning, 
castigated the Administration’s money policy. The sun is rising and the 
birds are singing still, although in January Mr. MacDonald published his 
barrage, criticizing every step President Roosevelt has taken since his nomina- 
tion, except the legalization of beer, and possibly the Emergency Transpor- 
tation Act. (That escapes because of praise for the caution of Codrdinator 
Eastman.) A few quotations indicate the tenor: “ There was no justification 
whatever for the abandonment by the United States of the gold standard . . . 
eagerness to have a part in experimenting upon the nation . . . doubtful 
whether there is any constitutional warrant . . . the transition to a socialist 
order skillfully prepared.” Though there is almost necessary inconsistency 
in criticizing all of a variegated bundle of efforts, the book has a certain value 
in collecting the objections which one group or another has levelled at each 
individual policy or statute. It is useful, too, as a brief running history of 
the President’s first year, in common with a number of other books, as 
Lindley’s The Roosevelt Revolution, and Beard and Smith’s The Future 
Comes. But the short compass of the survey prevents setting forth the criti- 
cisms with much more analytical foundation than is given by a congenital 
hostility to change. 


ELECTION ADMINISTRATION IN THE UNITED StaTEs. By Joseph P. Harris. 
Washington: The Brookings Institution. 1934. Pp. xi, 453. $3.00. 


Not content with an analysis of the present election system, the author 
(Professor of Political Science at the University of Washington) proposes a 
scheme for a complete reformation. The existing machinery, referred to by 
him as the most badly managed part of public administration, is condemned 
as obsolete. Complicated, patchwork statutes and archaic methods of ad- 
ministration are blamed for the widespread frauds and excessive costs of elec- 
tions today. While advocating individual reforms such as the voting machine, 
the office group ballot, and the elimination of bipartisan control, Professor 
Harris places most faith in the adoption of a uniform election code. Although 
this model system is reputed to embody the best and most practicable features 
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of existing systems, it seems doubtful that the proposed reformation would 
fulfill the expectations of the author. He admits that some reforms which 
have worked well in certain cities have been gross failures elsewhere. In- 
competent officials have frequently managed to obtain office in spite of statu- 
tory changes in administration. The existing evils are perpetuated by public 
indifference. If this volume succeeds in arousing public interest in the ad- 
ministration of elections, it will accomplish more than the enactment of a few 
more statutes. 


PROBLEMS OF PEACE AND War. Transactions of the Grotius Society: Vol- 
ume 19. London: Sweet & Maxwell, Ltd. 1934. Pp. xxiv, 203. Ios. 


The twelve essays that comprise this small volume range from a popular 


biographical sketch of John Selden, English contemporary of the eponymous 


hero of the society, to a technical consideration of treaty revision and 
Article 19 of the Covenant of the League of Nations. In the same book the 
reader may find a selection of Gathered Notes on the Peace of Westphalia, 
that first concertion of the powers of Europe for ostensibly peaceful motives, 
and a vitriolic article by the journalist, Mr. Wickham Steed, on the revision 
of modern treaties. The current German situation is presented in a discussion 
on racial persecutions, in conjunction with the question of the applicability 
of the protection of minorities clause under the Covenant. Only recently, 
after the publication of the book, Poland contested this minorities provision 
by seeking universal observance thereof. While not the journal of a society 
of pacifists as such, it contains variegated plans and proposals for future 
peace, interspersed with discussions of the nuances of “ aggressive ” and “ de- 
fensive ” wars. Addressed to the laity in general, the work will be welcomed 
by the student for the clarification of some of the problems of current 
international hw. 


JupictaL CoNTROL OF THE FEDERAL TRADE COMMISSION AND THE INTERSTATE 
ComMMERCE CoMMISSION 1920-1930. By Carl McFarland. Cambridge: 
Harvard University Press. 1933. Pp. 214. $3.50. 


It is a cliché of scholars that the federal courts have exhibited a sympa- 
thetic attitude towards the Commerce Commission while callously obstruct- 
ing the Trade Commission. A close comparison of the respective judicial 
treatments, then, offered an inviting field for investigation. But Mr. McFar- 
land has disappointed the promise of his subject: he has written an unin- 
spired book on a first-rate theme. It is insipid from well-annotated disciple- 
ship of what the late Professor Babbitt termed the new theology, “ Ph.D.-ism ”: 
it lacks the insight to illuminate the collation of decisions and the legal 
materials cited. After a résumé of the doctrinal bases of administrative law, 
comes a chapter for each commission and its relations with the courts, and 
a final chapter labelled Comparison and Conclusion. But before this the 
reader will have made his own analysis, at least as acute and profound as | 
is later supplied by the author. Since Mr. McFarland provides merely a 
convenient series of case-abstracts, the reader would be wiser to study the 
Commerce Commission under the eminent guidance of Sharfman, and turn 
for the Trade Commission to Henderson’s still suggestive book and the thirty- 
odd pages of discussion in the Columbia University Symposium on the Anti- 
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trust Laws, two years ago. For the lessons in politics and law that exist in the 
divergent histories of the two main federal boards, he must continue to 
rely on his own background and imagination. Perhaps Mr. McFarland 
would seek to answer criticism by saying that he attempted no more than he 
accomplished. But is it unfair to demand realistic thinking in dealing with 
such important material? 


CONSTITUTIONAL LAW oF ENGLAND. By Edward Wavell Ridges. Fifth edi- 
tion by A. Berriedale Keith. London: Stevens & Sons, Ltd. 1934. 
Pp. xlviii, 672. 255. 


Although a fourth edition of this work appeared as late as 1928, such con- 
stitutional changes have been made in the interim that a new revision was 
deemed advisable. The formation of the present National Government and 
the clarification of the status of the dominions (formally attested by the Stat- 
ute of Westminster, 1931) make this edition bulkier than its predecessor. 
With the subversion of the House of Commons to the authority of the Cabi- 
net, administrative law looms in importance as never before. That there is, 
—— no dichotomy between administrative law and constitutional law, 

ut that the former is merely “ that aspect of constitutional law which deals 
in detail with the powers and functions of the executive authorities, including 
local government officials” (p. 1) accounts in part for the extraordinary 
amount of space allotted to what might seem administrative details. In 
addition to these changes, the editor has made certain commendable deletions 
in ecclesiastical matters and in current taxation problems, has scrupulously 
brought the footnotes up to date, and has added complete tables of cases and 
statutes. The original form as a study manual in political science, with a 
function to describe rather than to analyze, has been retained. 


THE GROWTH OF THE FEDERAL GOVERNMENT 1915-1932. By Carroll H. 
Wooddy. New York: McGraw-Hill Book Co., Inc. 1934. Pp. xiii, 
577- $5.00. 


This voluminous monograph, published under the direction of President 
Hoover’s Research Committee, is issued as one of a series of supplements to 
the committee’s report on Recent Sovial Trends in the United States. See 
Laski, Book Review (1934) 47 Harv. L. Rev. 1087. The author wrote the 
chapter on The Growth of Government Functions in that report. That he 
has ably succeeded in his avowed purpose, to present to the readers of that 
report the evidence upon which many of its conclusions were reached, is but 
meager praise. The records and reports of the multifarious bureaus, com- 
missions, and departments of the Federal Government have been thoroughly 
integrated and tabulated. From 1915 to 1932, and in many instances up to 
the beginning of the calendar year 1934, the spotlight has been thrown upon 
the functional growth and the expenditures of all governmental activities. Re- 
plete with lengthy tables of these activities and statistical charts of fiscal data, 
this volume should prove a valuable reference book to the student of political 
economy, although a dull tale to the general reader. The final chapter is 
devoted to conclusions. That it has failed to indicate the meaning of the 
changes recorded and predict the direction of future change is due largely 
to lack of a “ definite philosophy of values”. See Laski, loc. cit. supra. 
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BEITRAGE ZUR DEUTSCHEN POLITIK UND WIRTSCHAFT 1900-1933. Two vol- 
umes. By Georg Solmssen. Miinchen: Verlag Duncker & Humblot. 
Pp. lii, 448; vii, 449-919. Gebunden 19. A discussion of German poli- 
tics and economics with sections dealing with banking and the philosophy 
of law. 

BritisH PuBLic UTILITIES AND NATIONAL DEVELOPMENT. By Marshall E. 
Dimock. Chicago: University of Chicago Press. Pp. 349. $3.25. A 
study of the relative merits of various forms of organization and control 
of utilities. 

Cases on Contracts. Third edition. By George P. Costigan, Jr. Chicago: 
The Foundation Press, Inc. Pp. xli, 1219. $6.50. A revision of the 
1932 edition. 

Cases ON EvipeNceE. By Edmund M. Morgan and John M. Maguire. 
‘Chicago: The Foundation Press, Inc. Pp. xxxi, 1232. $7.50. A first 
casebook by these authors in collaboration. 

Cases ON Lasor Law. By James M. Landis. Chicago: The Foundatiorf 
Press, Inc. Pp. xiv, 718. $7.50. A casebook in the University Casebook 
Series. 

CONSTITUTIONAL LAw oF ENGLAND. By Edward Wavell Ridges. Fifth edi- 
tion by A. Berriedale Keith. London: Stevens & Sons, Ltd. Pp. xlviii, 
672. 25s. This edition includes material on the recent changes in 
British constitutional relations. See Book Note, supra p. 165. 

DECLARATORY JUDGMENTS. By Edwin Borchard. Cleveland: Banks-Baldwin 
Law Publishing Co. Pp. xxii, 669. $8.50. A comprehensive treatise on 
the history and status of declaratory judgments. 

DeEMocRACY AND NATIONALISM IN Europe. By Henry L. Stimson. Prince- 
ton: Princeton University Press. Pp. 88. $1.25. A collection of lectures 
delivered at Princeton in April, 1934. See Myers, Book Review, 
supra p. 152. 

DERECHO INTERNACIONAL PuBLico. Two volumes. By Antonio Sanchez de 
Bustamante y Sirven. Havana: Carasa & Cia. Pp. 574; 534. A treatise 
by the author of DerecHo INTERNACIONAL Privapo (3 vols. 1931). 

DEVELOPMENT OF INTERNATIONAL LAW BY THE PERMANENT Court OF IN- 
TERNATIONAL JUSTICE, THE. By H. Lauterpacht. New York: Longmans, 
Green & Co. Pp. ix, 111. $2.60. A collection of lectures delivered at 
Geneva in January, 1934. 

DIRITTO INTERNO E DIRITTO INTERNAZIONALE NELL’ ORDINAMENTO GIURIDICO 
ANGLO-AMERICANO. By Cesare Grassetti. Pavia: Libreria Internazionale 
Fratelli Treves. Pp. 75. A critical study of the relation of international 
to internal law in Anglo-American jurisprudence. 

EVIDENCE IN TRIALS AT ComMON LAW — SUPPLEMENT 1923-1933. By John 
Henry Wigmore. Boston: Little, Brown & Co. Pp. xv, 1395. $15.00. 
A supplement to the author’s famous treatise. 

Famity IN Court, THE. By Jonah J. Goldstein. New York: Clark Board- 
man Co. Pp. xiii, 284. $3.00. A popularly written discussion of family 
law and procedure by the New York magistrate. 

FEDERAL AND STATE CONTROL OF BANKING. By Thomas Joel Anderson, Jr. 
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New York: The Bankers Publishing Co. Pp. xiii, 514. 
discussion of dual control of banking. 

FINANCIAL Poticy oF CorpoRATIONS, THE. By Arthur Stone Dewing. New 
York: The Ronald Press. Pp. xviii, 1309. $10.00. A revision of the 
author’s 1926 edition. 

Five HuNDRED DELINQUENT WoMEN. By Sheldon and Eleanor T. Glueck. © 
New York: Alfred A. Knopf. Pp. xxiv, 539. $5.00. A case study by 
the authors of Five Hunprep CRIMINAL CAREERS (1930), and ONE 
THOUSAND JUVENILE DELINQUENTS (1934). 

ForENSIC SUCCESS, OR MALPRACTICE AND ProcepurE. By S. T. Uff. London: 
Butterworth & Co. Pp.x,99. 3s. 6d. A critical but humorous comment 
on English procedure. 

GROWTH OF THE FEDERAL GOVERNMENT 1915-1932, THE. By Carroll H. 
Wooddy. New York: McGraw-Hill Book Co. Pp. xiii, 577. $5.00. 
One of the Recent Social Trends Monographs. See Book Note, supra 
p. 165. 

HANDBOOK OF CRIMINAL Law. By Justin Miller. St. Paul: West Publishing 
Co. Pp. xiii, 649. $5.00. One of the Hornbook treatises. 

Harvarp Lecat Essays. Cambridge: Harvard University Press. Pp. xviii, 
553. $5.00. A collection of essays written in honor of and presented to 
Professors Joseph Henry Beale and Samuel Williston. 

History OF AMERICAN ForEIGN Poticy, A. By John H. Latané. Revised by 
David W. Wainhouse. New York: Doubleday, Doran & Co. Pp. xvi, 
862. $4.00. This revision includes several new chapters on recent 
developments. 

InDIANA Law OF FuTuRE INTERESTS, DESCENT AND WILLS, THE. By Bernard 
C. Gavit. Bloomington, Ind.: Principia Press. Pp. xli, 461. A treatise 
on Indiana law. 

INLAND MarinE InsuRANCE. By Earl Appleman. New York: McGraw-Hill 
Book Co. Pp. xi, 221. $2.50. The first extended legal analysis of inland 
transportation policies. 

INTERNATIONALE RICHTER, Der. By Viktor Bruns. Berlin: Carl Heymanns 
Verlag. Pp. 26. RM 1.50. A study of the Permanent Court of Inter- 
national Justice. 

INTERNATIONALES JAHRBUCH FUR SCHIEDSGERICHTSWESEN IN ‘ZiviL UND. 
HANDELSSACHEN. By Arthur Nusbaum. Berlin: Carl Heymanns Ver- 
lag. Pp. xi, 180. RM 18. A review of recent developments in arbitra- 
tion law in various countries. 

JEREMIAH SULLIVAN BiaAck. By William Norwood Brigance. Philadelphia: 
University of Pennsylvania Press. Pp. ix, 303. $3.50. A first biography 
of the former Attorney-General and’ Secretary of State of the United 
States. 

Law oF CITIZENSHIP IN THE UNitTepD States, THE. By Luella Gettys. 
Chicago: University of Chicago Press. Pp. xxii, 221. $3.00. See Hud- 
son, Book Review, supra p. 158. 

Law or Trusts, THe. By George W. Keeton. Pp. xlvi, 358. $7.50. A 
treatise for students and lawyers. 

LecaL Aspects or Group InsurANCE. By Julian Bamberger. Indianapolis: 
Printed by the Author. Pp. 61. A pamphlet grouping the few authori- 
ties on this field of insurance. 

MARRIAGE, CHILDREN AND Gop. By Claud Mullins. ‘London: Kieange Allen 
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& Unwin, Ltd. Pp. 223. 6s. A discussion of the legal and religious 
phases of birth control. 

NEW FEDERAL ORGANIZATIONS. An Outline of Their Structure and Functions. 
By Laurence F. Schmeckebier. Washington: The Brookings Institution. 
Pp. ix, 199. $1.50. An account of the new federal units developed 
between March 4, 1933 and July 1, 1934. 

PERMANENT Court OF INTERNATIONAL JUSTICE, THE. By Manley O. Hudson. 
New York: The Macmillan Co. Pp. xxvii, 731. $5.00.. A compre- 
hensive treatise on the Court’s history, organization, and practice. 

PRINZIPIEN Des ROMISCHEN ReEcuTs. By Fritz Schulz. Miinchen: Verlag 
Duncker & Humblot. Pp. xi, 188. Gebunden 6.60. Lectures on Roman 
law delivered at the University of Berlin. 

PROBLEM OF THE DEFAULTING PURCHASER, THE. Edited by P. R. Watts. 
Australia: The Law Book Co. of Australasia, Ltd. Pp. viii, 144. A col- 
lection of articles from the Australian Law Journal. 

PROBLEMS OF PEACE AND War. Transactions of the Grotius Society. London: 
Sweet & Maxwell, Ltd. Pp. xxiv, 203. 10s. Papers read before the 
Society in 1933. See Book Note, supra p. 164. 

PROCEDURE AND Forms: Common Law Pteapinc. By Roger O’Donnell. 
Washington: National Law Book Co. Pp. xvii, 459. $5.50. A treatise 
and set of forms on common-law forms of action and pleadings. 

REALITE DES NORMES EN PARTICULIER DES NorMES DU Droit INTERNATIONAL, 
La. By Hans Morgenthau. Paris: Félix Alcan. Pp. xi, 251. An ap- 
plication of Kantian philosophy to law: the relation of ideas to the con- 
tent of empirical experience. 

Roman Law 1n Mopern Practice. By James Mackintosh. Edinburgh: 
W. Green & Son, Ltd. Pp. xii, 202. A collection of the Tagore lectures 
delivered at the University of Calcutta in 1933. 

Securities EXCHANGE AcT OF 1934 ANALYZED AND EXPLAINED, THE. By 
Charles H. Meyer. New York: Francis Emory Fitch, Inc. Pp. 251. 
$2.50. A section by section analysis. 

Security SPECULATION — Its Economic Errects. By John T. Flynn. New 
York: Harcourt, Brace & Co. Pp. xii, 332. $3.00. The author con- 
cludes that the machinery of security speculation should be dismantled. 

SEQUENTIAL SCIENCE OF GOVERNMENT, A. By Dennis DeWitt Brane. Cleve- 
land: Western Reserve University Press. Pp. vi,90. $1.25. A study in 
systematic political science. 

STATE INHERITANCE TAXATION AND TAXABILITY OF TRUSTS. By Royce Annan 
Kidder. Chicago: The Foundation Press, Inc. Pp. xxiii, 544. $10.00. 
A treatise on inheritance and trust taxation. 

TWENTIETH CENTURY CRIME— EIGHTEENTH CENTURY METHODS oF CON- 
TROL. By James Edward Hagerty. Boston: The Stratford Co. Pp. ii, 
222. $2.00. Suggestions for criminal law and penology reform. 

VERWIRKUNG UND UNZULASSIGKEIT DER RECHTSAUSUBUNG. By Wolfgang 
Siebert. Marburg: N. G. Elwert’sche Verlagsbuchhandlung. Pp. xv, 
259. RM 10.50. A comparative study of private rights with particular 
attention to the legal safeguards of employment. 

Year Books oF Epwarp II. Vol. XX: 10 Edward II. Edited for the Selden 
Society by M. D. Legge and Sir William Holdsworth. London: Quaritch. 
Pp. xlv, 225. 2/12/6. These Year Books are printed both in original and 
in translation. 
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